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Juvenile Defense is a specialty within the legal ýeld. The ability to provide competent 
and zealous advocacy is enhanced by specialized knowledge of juvenile law, adolescent 
development, and the unique legal considerations of juvenile clients. Juvenile clients should 
be given the same respect and autonomy as their adult counterparts. 

Although the juvenile justice system has many of the same procedural protections as the adult 
criminal system, it was originally created to ensure the care, treatment, and rehabilitation of 
juveniles. Despite a trend toward stricter penalties for delinquent behavior, the purpose of the 
Georgia juvenile code remains unchanged: to assist, protect, and restore the well-being of 
youth involved with the juvenile justice system.1 Further, youth  coming within the jurisdiction 
of the court shall receive, , the care, guidance, and control 
that is in their welfare and the stateôs best interest.2 With this in mind, attorneys who are 
assigned or accept a juvenile case need to be equipped with an understanding of the law, 
court procedure, alternatives to detention, and the special needs of the client, to ensure that 
the purpose of the juvenile code is carried out.

The 2001 Georgia Assessment of Access to Counsel and Quality of Representation in 
Delinquency Proceedings documented the need for quality legal representation for youth in 
Georgia.3 Among the many comments on the juvenile court system, the report made note 
of the lack of training and professional development for juvenile defense attorneys.4 The 
report also noted the absence of minimum performance standards in many counties or the 
establishment of best practices.5 One of the recommendations of the report was to develop 
and support comprehensive training opportunities for juvenile defense attorneys.6

This manual was created to provide juvenile defense attorneys with a general guide to 
appropriate and zealous advocacy on behalf of youth in juvenile court delinquency or unruly 
proceedings. It is the intention of the authors to equip juvenile defense attorneys with the 
knowledge and resources to ensure youth receive zealous advocacy in all arenas. The 
manual takes a holistic approach to juvenile defense, evaluating all the factors that may have 
contributed to delinquent behavior to assist with proper representation and handling through 
the system. It is the goal of the authors to assist juvenile defense attorneys with recognizing 
a youthôs many areas of need to ensure zealous advocacy and the provision of appropriate 
disposition options.

This manual is an introduction to juvenile defense but not a complete reference. The authors 
have referenced and listed additional tools and guides that attorneys should seek for further 
information. It was the authorsô intent to make this manual as widely applicable throughout the 
state as possible. However, the authors recognize that Georgia has 159 counties and many 
different local practices and procedures. Local practices and procedures may differ from what 
is described in the manual. Take the time to talk with court clerks, probation ofýcers, and other 
defense attorneys to discover local approaches.

Å For the purposes of this manual the term youth will be used to describe both children and youth who may or have come 

within the jurisdiction of the juvenile court with allegations of delinquent or unruly behavior.





The ýrst juvenile court was created by the Illinois legislature in 1899.7 The court was developed 
under a belief of a community responsibility to care for societyôs children.8 Based upon the 
theory that youth were malleable beings, the court was created to support proper adolescent 
development and was described as benign, non-punitive, and therapeutic.9 Further, the 
courtôs ideology recognized the limited responsibility of youth and the need for treatment 
rather than punishment.10 The state adopted the legal doctrine of , the state 
as parent, to authorize state intervention where parents had lost control of or were unable to 
provide adequately for their youth. The state would informally adopt these youth and act as 
their guardians to consider their best interest.11 

The courts were created to remove the punitive formalities of the criminal courts to which 
youth had previously been subject. As a result, the structure and proceedings were informal 
and were used to identify the cause of delinquency and address it through treatment and 
rehabilitative alternatives to punishment.12 Lawyers were rarely involved in the proceedings. 
The courtôs handling of deprivation matters created an umbrella characterization over all the 
courtôs proceedings as civil.13 Juveniles involved in these civil proceedings did not have the 
same procedural safeguards that due process required in adult cases, even in instances 
where a loss of liberty was at stake.14 The courtôs temporary custody of the youth was not 
considered as a loss of a constitutionally protected right to liberty, but rather as being in their 
best interest.15 

The passage of time has greatly altered juvenile court proceedings. In In re Gault the Supreme 
Court recognized due process as an indispensable fundamental of individual freedom.16 In re 
Gault provided juveniles in delinquency proceedings certain procedural rights.17 These rights 
include the notice of charges, right to counsel, right to confrontation and cross-examination, 
privilege against self-incrimination, right to a transcript of proceedings, and right to appellate 
review.18 The Court held that the hearing must measure up to the essentials of due process 
and fair treatment.19 

The Supreme Court recognized that the lack of constitutional protections didnôt further the 
courtsô objectives but rather hindered them.20 The Court went further, stating that a lack of 
fairness in any of the courtôs procedures would prevent the thorough administration of the 
juvenile courtôs purpose; if a youth views the process as unfairly applied he/she may reject 
both the treatment and rehabilitation.21 Therefore, the court has an obligation to look to 
whether the right is fundamental, and whether granting the right runs contrary to the distinct 
purposes of juvenile proceedings.22 

Juvenile courts are not required to provide all the same procedural safeguards as adult 
courts. For example, while some states allow juveniles the right to a jury trial, the Supreme 
Court does not require this.23 Georgia does not statutorily provide youth in juvenile court with 
the right to a jury trial.

The history and progression of the juvenile court after In re Gault demonstrates a modern 
trend that has shifted away from rehabilitation and treatment toward stricter penalties and 
punishments. The greater the collateral consequences of juvenile court involvement, the 
greater the need to ensure and protect a youthôs constitutional rights. The potential for loss of 
liberty for a juvenile court involved youth should be taken seriously and every effort should be 
made to prevent this from occurring. The creators of the juvenile court recognized the unique 
potential for rehabilitation within youth. Despite modern trends, juvenile defense should 



embody the original doctrine of the juvenile court with belief in the developing adolescent 
mind and person. The main opportunity for a youth to grow and become a productive citizen 
beyond a delinquent or unruly offense will be facilitated by zealous and appropriate defense 
advocacy.

Held that there is a statutory right to a judicial hearing before transfer of 
jurisdiction to criminal court.  

Held that youth are guaranteed Fifth and Sixth Amendment rights in juvenile 
delinquency proceedings, including the right to counsel, the right to adequate and 
timely notice of the charges against them, the right to confront and cross-examine 
witnesses, and the right against self-incrimination.

Held that the ñbeyond a reasonable doubtò standard of proof applies to 
adjudication in delinquency cases.

Held that youth in the juvenile justice system are entitled to the federal right of 
trial by jury.

Held that the Double Jeopardy Clause of the Fifth Amendment prevents trial in 
criminal court of a youth who was previously subjected to a delinquency proceeding 
concerning the same acts.

Held that the preventive detention of youth accused of delinquent acts pending trial 
is constitutional.







A client accused of a delinquent or unruly offense has the same civil liberties at risk as 
a person accused of a criminal offense. Although the consequences of delinquent or 
unruly offenses may appear less signiýcant or detrimental than criminal offenses, the 
effect of detention on a youth can be extremely damaging. An attorneyôs ethical duties are 
applicable to juvenile clients and the responsibility of juvenile defense must be taken very 
seriously. 

Avoid the impulse to impose personal judgments regarding what is best for the client. The 
judge is the ultimate decision maker as to what is in the best interest for the youth and the 
public. It is the defense attorneyôs responsibility to present the facts and arguments on 
behalf of the client in a light most favorable to the client. If there are concerns of conþicts, 
request that the court appoint a guardian ad litem. As an attorney, the duty is to the client 
and to protect the objectives and interests of the client. It is the judge who determines 
what is in the best interest of the client.

The defense attorney should make it clear to the client and the parent(s) that he/she will be 
advocating on behalf of the youth, not the parent(s). It is useful to clarify this relationship 
in front of the client. Be mindful that this can create tension between the attorney and the 
parent, but it can also create an atmosphere of trust with the client.

Communicating with the client is an ethical obligation of attorneys. It is also essential to 
listen to what your client has to say. Speak with the client without the parents present. Make 
sure to have spoken with the client and identiýed the clientôs interests and objectives for the 
case. It is critical to speak with the client before speaking on his/her behalf in open court. 
Make sure to explain the process to the client and ascertain whether he/she understands 
the court process and possible outcomes for his/her case. Assure the client that if at any 
time there is any confusion he/she can ask questions. Be sure to explain the rules of 
conýdentiality. Make it clear to the client that the defense attorney advocates on his/her 
behalf, not for the court, and that every effort will be made to get the desired outcome. 
Communicate with the client before and after appearances in court to ensure clarity of the 
clientôs interests and the clientôs understanding of the process and outcomes.

Establish rapport with the client. This can be done in many ways, including talking 
about hobbies or interests or, visiting the client outside of a court or ofýce atmosphere. 



Demonstrate to the client that, as his/her attorney, you care about his/her opinions and 
concerns. Be clear about the clientôs concerns and interests in the outcome of his/her 
case. Be aware of the clientôs needs, strengths and weaknesses; make every effort to 
present the court with the person behind the charges. Understanding the clientôs interests, 
strengths, and challenges will be critical in the development of a sound dispositional 
plan. 

Does the client need treatment and/or rehabilitation? This is a crucial question for a 
critical stage in the advocacy by a juvenile defense attorney. If the client is only in need of 
supervision, argue for dismissal of the charges. Otherwise, make the court aware of every 
positive aspect of the client. Create a dispositional plan that includes the clientôs strengths 
and helps to address his/her challenges in a way that the client can achieve success, not 
further court involvement. Present the court with a picture of the youth and his/her life 
beyond the offense. Schedule disposition at a later date to provide time to establish the 
best arguments for the client. 

Work to prevent the detention of the client. Most judges use detention out of frustration 
and/or absence of argument for other community based alternatives. Speak with court 
personnel to discover programs or alternatives that are available and suitable for the 
clientôs needs. Suggest support for the family in addition to the client. Work with the family 
to create a system for in-home supervision, reporting, and community services. Be clear 
that detention can irreparably harm the client; it is the responsibility of a defense attorney 
to avoid this to the best of his/her ability. 

Try to place yourself in the clientôs shoes and remember what it was like to relate with 
adults when you were a young person. Attain an understanding of adolescent brain and 
social development. Remember that the client is probably very scared, despite whatever 
tough exterior he/she may display. Keep in mind that the client is a youth in the midst of 
growing up and has made mistakes, but needs an opportunity to make better choices 
in the future. It is also important to keep in mind that the client may be growing up in 
an environment with challenges distinct from what the attorney has experienced or is 
familiar with. Do your best to relate with the client but also accept the differences between 
yourself and the client.

Do not give up on the client. The client may not always immediately acknowledge the 
beneýts of your advocacy and efforts. There may be a need to try different approaches 
to aid the client towards success in life. Be persistent in attempting to achieve positive 
outcomes. Be diligent in attempting to locate the client. Do not give up if there is not 
an immediate connection with the client. Be patient with the client. Understand that 



the lessons learned during adolescence may not immediately integrate into a youthôs 
decision-making and actions.

There will be many moments where a defense attorney may have feelings of not achieving 
overall success. It is important to remember to create manageable and attainable measures 
of success and celebrate when they are achieved. The client may not have felt much 
success in his/her life. Ensure that he/she is aware that even minor accomplishments are 
big. Remember that an attorneyôs efforts today will have the potential for lasting impact on 
the life and future of the client. Share a clientôs successes with others in the juvenile ýeld 
that will be able to appreciate the signiýcance of those accomplishments.





A. Deýnition of a Youth
The legal age of majority in Georgia is 18 years of age. 26 A youth is, as deýned by the 
Georgia Juvenile Code, any individual who is:

Under the age of 17 years;27 

Under the age of 21 years, who committed a delinquent act before the age of 17 and 
was placed under court supervision or probation; or 28

Under the age of 18 if alleged to be deprived or a status offender.29

The minimum age for criminal responsibility for an act, omission or negligence is 13.30 The 
juvenile court has concurrent jurisdiction with superior court over a youth who commits an act 
that would be a crime that could be punishable by death or life imprisonment.31 There is no 
statutory minimum age for delinquency or unruly actions. 

B. Commonly Heard Terms in Juvenile Court
The following is a list of terms commonly heard in the juvenile court. This is not a complete 
list. Please refer to the glossary for a more complete list of terms and deýnitions.

 
A fact-ýnding hearing, similar to a ñtrialò in adult court.  The main differences are 
that adjudicatory hearings are heard by a judge, not a jury, and the child is found 
ñdelinquent,ò not ñguilty.ò  To ýnd that a child is , the judge must ýnd that the 
child committed the act the same ñburden of proofò that 
applies in adult criminal trials.  The formal rules of evidence apply.

A juvenile court disposition that places a youth in the custody of the Department of 
Juvenile Justice for supervision, treatment, and rehabilitation for up to two years.

 
An act that would be a crime by state, federal or local ordinance if committed by an adult, 
or disobeying the terms of court supervision.

The Division of Family and Children Services is the division of DHR that investigates child 
abuse; ýnds foster homes for abused and neglected children; helps low income, out-of-
work parents get back on their feet; assists with childcare costs for low income parents 
who are working or in job training; and provides numerous support services and innovative 
programs to help troubled families.

The Department of Juvenile Justice provides supervision, detention, and a wide range of 
treatment and educational services for youth referred to the Department by the juvenile 
courts. The DJJ also provides assistance or delinquency prevention services for at-risk 
youth through collaborative efforts with other public and private entities.



The Georgia Department of Human Resources provides about 80 programs that ensure 
the health and welfare of Georgians. These include programs that control the spread of 
disease, enable older people to live at home longer, prevent children from developing 
lifelong disabilities, train single parents to ýnd and hold jobs, and help people with mental 
or physical disabilities live and work in their communities. The DHR divisions include: 
Mental Health, Developmental Disabilities and Addictive Diseases (MHDDAD), Aging 
Services, Public Health, and Family and Children Services (DFCS).

The list of designated felony offenses by a youth who is 13 or older also includes: 
A second offense of weapon possession by youth 13 to 17 years of age;32 
Kidnapping;33

First or second degree arson;34

Aggravated battery;35

Robbery and armed robbery not involving a ýrearm;36

Battery upon a teacher or other school personnel;37

Attempted murder or attempted kidnapping;38 
Carjacking;39

Manufacturing, transporting, distributing, possessing with intent to distribute, and 
offering to distribute an explosive device;40

Any act that would be a felony if done by an adult, if the youth has committed felony 
offenses on three prior occasions;41

Any violation of code section 16-13-31 in relation to trafýcking in illegal drugs;42

Any violation of code section 16-14-4 in relation to racketeering;43

Any violation of code section 16-10-52 relating to escape of a youth previously 
adjudicated as a designated felon;44

Any violation of code section 16-15-4 relating to street gangs.45

Constitutes an offense within the exclusive jurisdiction of the superior court that is 
transferred to the juvenile court for adjudication.46

The juvenile court judge determines whether or not a youth should be detained for a 
period not less than 12 months and not more than 60 months. If detained, a youth must be 
placed in a Youth Development Campus facility. Commitment orders are valid for 5 years 
or until a youth is 21 years old.

The temporary custody of juveniles who are accused of a delinquent offense and 
require a restricted or secure environment for their own or the communityôs protection 
while awaiting a ýnal court disposition. States may also use detention as a sanction for 
probation violations or as a disposition option.

The phase of a delinquency proceeding similar to the ñsentencingò phase of adult trial. 
The judge must consider alternative, innovative, and individualized sentences rather 
than imposing standard sentences.



An alternative to trial, decided upon at intake, to refer the child to counseling or other 
social services. Diversion ofýcially stops a case prior to court adjudication and refers 
the child to a community education, treatment, or work program instead of adjudication 
of the charges or detention. Successful completion of a diversion program results in 
the dismissal or withdrawal of the original formal charges. Youth who do not follow the 
diversion conditions are subject to formal prosecution of their charges.

Phrase literally meaning ñguardian for the proceeding.ò The GAL is an adult, sometimes 
an attorney, who is appointed to look after the welfare and represent the legal interests of 
the child before the court.

A Federal law that ensures ñfree and appropriate public educationò for all children with 
disabilities.

A written plan required by federal and state law for every child who is receiving special 
education and related services. The IEP must describe all services needed by the child and 
the services to be provided for appropriate education in the least restrictive environment.

Prior to a petition being ýled, or on the courtôs withdrawal of a petition, the case may 
be informally adjusted if certain prerequisites are met. If conditions favor an informal 
adjustment, an Informal Adjustment Agreement is prepared which is valid up to three 
months and may be extended by court order for an additional three-month period. Informal 
adjustment alternatives include counseling and adjustment, counseling and advisement, 
referral to counseling and individualized agreements that may include mediation.

The process used to determine whether the interests of the public or the juvenile 
require the ýling of a petition with the juvenile court. Generally, a Juvenile Probation 
Parole Specialist receives, reviews, and processes complaints, recommends detention 
or release where necessary, and provides services for juveniles and their families, 
including diversion and referral to other community agencies.  If a case is handled 
formally, a petition, complaint, or other legal instrument will be ýled with the juvenile 
court and a hearing will be scheduled.  If the case is handled informally, the probation 
department may supervise the juvenile for a period of time or the case may be diverted 
to some alternative tribunal, such as a teen court or community panel. 

A process within DHR that arranges care for children with severe behavioral 
disturbances who need mental health treatment in residential settings.

A 90-day STP is a dispositional option in which there is judicial discretion to order a child to 
serve up to a maximum of 90 days in a youth development center or in another treatment 
program. STP was formerly referred to as boot camp.



A period of time, not to exceed two years, in which an adjudicated delinquent is released 
back into society while being supervised as to his/her conformity to certain conditions. 
Probation orders impose a wide variety of conditions. Unlike adults, juveniles cannot 
reject probation and request incarceration.

Regional Youth Detention Centers are facilities that provide temporary, secure care and 
supervision of youth who are charged with offenses or who have been found delinquent 
and are awaiting disposition of their cases by the court. Committed youth are often held 
in a RYDC while awaiting placement in one of the departmentôs treatment programs or 
facilities.

Commonly used name for the Georgia Juvenile Code Article entitled ñSchool Safety and 
Juvenile Justice Reform Act of 1994.ò This legislation provides the superior court with 
exclusive jurisdiction over children ages 13-17 who are alleged to have committed one 
of the following offenses (commonly referred to as the ñSeven Deadly Sinsò): aggravated 
child molestation, aggravated sexual battery, aggravated sodomy, murder, rape, voluntary 
manslaughter, or armed robbery with a ýrearm. Prior to indictment, the district attorney 
may elect to send the case to juvenile court.

 
Department of Juvenile Justice long-term secure detention facilities for committed youth. 
YDCôs house committed youth, youth with 90-day sentences, or SB440 youth.

For a more complete list of terms and deýnitions see the glossary at the end of the manual.



C. The Role of a Juvenile Defense Attorney

The role of a juvenile defense attorney is not unlike the role of a criminal defense attorney. 
Whether it is a criminal or delinquent/unruly client, the need for zealous advocacy remains 
the same. The juvenile defense attorney is a youthôs counselor and navigator through the 
legal system. Under the Rules of Professional Conduct adopted by the Supreme Court of 
Georgia, a lawyer should exercise independent professional judgment and provide candid 
advice.47 However, the clientôs expressed interests are paramount even when they may lead 
to adverse legal consequences.48

In general, identifying a clientôs interest in a proceeding is the responsibility of a capable 
client, after full consultation with the attorney.49 Evaluations should be ordered to determine 
if a client is competent to stand trial. If a youth is too young to understand the nature of the 
proceedings, a guardian ad litem should be appointed.50 In delinquency or unruly proceedings, 
the decision as to whether there will be an admission or denial of the charges is ultimately 
with the client.51 However, the defense attorney should appraise the client of the probable 
success or consequences of that decision.52 When counseling a client about his/her options 
and the possible outcomes of the case be conscious of the clientôs susceptibility to inþuence, 
as well as his/her need for mature advice based on experience. Assess whether the client is 
making a measured and conscious decision or simply doing what he/she perceives he/she is 
being told to do by an adult authority ýgure.

When giving advice, the juvenile defense attorney should consider not only the law but 
also other relevant factors in the clientôs life.53 A good juvenile defense attorney will look at 
the youthôs life as a whole and inquire into the home life, family, socio-economic situation, 
academic, educational and vocational needs, and medical or psychological needs, as well as 
the youthôs own expressed interest.54 

The proper representation of a youth will often involve inter-disciplinary approaches and 
support.55 By design, the juvenile court in delinquency and unruly matters evaluates a 



youthôs needs from a social work perspective. Juvenile defense attorneys must have a 
special understanding of the clientôs development or maturity, psychological make-up and 
parent-child relationship, as well as specialized communication skills needed for younger 
clients in order to adequately represent a juvenile.56  It is important to consult with any social 
service provider who is involved in your clientôs life, as well as to investigate whether their 
involvement would beneýt your client.  A multi-faceted approach is usually needed for the 
disposition phase; it may become necessary to subpoena all persons involved in your clientôs 
life: DJJ workers, DFCS workers, psychologists, teachers, coaches, mental health providers, 
clergy, etc.



D. Case Flow Map



E. Summary of the Georgia Juvenile Court Process

This section describes the series of events occurring within the juvenile justice 
system.

A complaint or charge begins the process through which the youth may be adjudicated 
ñdelinquent,ò ñunruly,ò or prosecuted as an adult. Youth may be referred to the court 
through complaints or charges from law enforcement, school resource ofýcers, parents 
and/or other citizens. Youth must be advised of their Miranda rights prior to questioning if 
they are in custody and being interrogated.57 However, many youth do not fully understand 
the meaning of the Miranda rights and often believe that if he/she is cooperative with 
authorities he/she will be released and not prosecuted.58 Further, the youth may respond 
to questions even after acknowledging an understanding of his/her rights.

Youth can be brought into detention once the complaint or charge has been issued.59 A 
youth may be detained if it is necessary to protect the youth or public, or prevent the youth 
from running away, or if the child is without proper supervision.60

The court receives the complaint and either the court, clerk or probation ofýcer considers 
if there is probable cause and validity to the complaint/charge and whether to commence 
a case in juvenile court.61 The probation ofýcer may decide to handle the case informally 
and ýle an Informal Adjustment Agreement with the clerk of the juvenile court.62 If the case 
is informally adjusted, the youth will not appear before the judge and must comply with the 
terms of the agreement, which is basically informal probation. If the youth fails to comply 
with the agreement, he/she will be brought before the judge for adjudication.

If a case is referred to the court and the youth is not detained, he or she must then 
participate in an intake conference or in a probable cause hearing. Prior to beginning 
the initial conference between a youth and an ofýcer of the court, the youth must be 
advised of his/her rights.63 Remember that the client may be confused about Miranda 
rights and the role of the intake ofýcer. Incriminating statements made during intake are 
not admissible during adjudication, however they may be used at disposition. The court 
or intake ofýcers may also make the determination whether a youth should be detained 
until his/her probable cause hearing.  A juvenile may be detained if detention or care is 
required to protect the person or property of others or of the youth.64 A youth may also 
request that he/she be detained to protect him/herself from imminent bodily harm.65

Youth 13 years of age or older who have committed one of Georgiaôs ñseven deadly sinsò 
(murder, rape, armed robbery with a ýrearm, aggravated child molestation, aggravated 
sodomy, aggravated sexual battery and voluntary manslaughter) fall under the jurisdiction 
of the superior court with prosecution decisions being made by the District Attorney.66 If 
convicted in superior court, the youth is committed to the Department of Corrections. 
However, he/she must be housed in a special youth conýnement unit until reaching the 
age of 17.67



If a youth is detained, an informal detention hearing, like a probable cause hearing, must 
occur within 72 hours.68 If the 72 hour period falls on a Saturday, Sunday or legal holiday, 
then the hearing should be held on the next day that is not a Saturday, Sunday or legal 
holiday.69 The court determines whether there is adequate evidence, which would justify 
allowing the case to proceed and a petition to be ýled.70 Youth have a right to counsel 
during this hearing and should be notiýed of their right to remain silent prior to commencing 
the hearing. 71 Hearsay is admissible.72 The court also makes a decision as to whether the 
youth should stay in detention until the adjudicatory hearing.

The petition is the formal charging document alleging that a youth is delinquent or 
unruly. A delinquent act is deýned as: 

Å An act which is a crime as deýned by the laws of Georgia or another state if the 
crime occurred there;

Å Violations of federal law and local ordinance;73

Å Disobeying the terms of probation or the courtôs supervision; 
Å Failing to appear as required by a citation issued for violation of O.C.G.A. Ä 3-3-23 

(Underage possession of alcohol). 74

An unruly youth is a youth who: 
Å Is subject to the compulsory school attendance law and habitually truant from 

school; 
Å Habitually disobeys his or her parents/guardians and is ungovernable;
Å Has committed a status offense, an offense applicable only to a youth; 
Å Runs away from home without just cause and consent; 
Å Wanders or loiters about the streets of any city, or in or about any highway or any 

public place, between the hours of 12:00 Midnight and 5:00 A.M.; 
Å Disobeys the terms of supervision contained in a court order which has been 

directed to such youth who has been adjudicated unruly;
Å Has committed a delinquent act and is in need of supervision, but not of treatment or 

rehabilitation; or
Å Patronizes any bar where alcoholic beverages are being sold, unaccompanied by 

such youthôs parents, guardian, or custodian, or possesses alcoholic beverages; and
Å In any of the foregoing, is in need of supervision, treatment, or rehabilitation. 75

The petition must be ýled within 72 hours of the probable cause/detention hearing if the 
youth continues to be detained76 or within 30 days if the youth is released at the probable 
cause/detention hearing.77 This period may be extended if the court makes a ýnding 
of fact explaining the delay. The petition is often ýled at the probable cause/detention 
hearing. The petition may only be ýled if the court or someone authorized by the court has 
determined that there is probable cause and that doing so is in the best interests of the 
youth.78 If a youth is never detained the petition must be ýled within 30 days of the ýling 
of the complaint.79 

At any stage after the petition has been ýled, the stateôs attorney may request a juvenile 
court judge to hold a hearing to determine whether to transfer to superior court cases 
where the youth is at least 13 and has committed a crime punishable by death or life 
imprisonment if committed by an adult or has committed a crime causing serious bodily 



injury to a victim.80 The court may, on the stateôs motion, transfer a case involving a 
juvenile who is at least 15 with an allegation of a delinquent act.81 These transfers 
terminate the jurisdiction of the juvenile court over the youth with respect to adjudication 
for the delinquent act.82 Statements made by youth at juvenile court hearings are not 
admissible in superior court over objection.83

During the adjudicatory hearing the court hears evidence on the petition against the youth 
and formally determines whether acts alleged were committed by the youth and whether 
the youth is delinquent or unruly, depending on the nature of the petition. The hearing for 
detained youth must occur within 10 days of the petition being ýled, or within 60 days if 
the youth is not being detained.84 The state has the burden to prove the case beyond a 
reasonable doubt.85 If the youth does not admit to the charge, and the judge determines 
that the state has not proven the case beyond a reasonable doubt, the youthôs case is 
dismissed and no further hearings are required.

The disposition hearing may occur immediately after adjudication, and must be held within 
30 days of adjudication if the youth is detained.86 If a youth is not detained, disposition 
should occur within a reasonable amount of time following adjudication.87 The court must 
determine whether the youth is in need of treatment, rehabilitation, or supervision.88 The 
youth has the burden of proof to show by clear and convincing evidence that he/she is not 
in need of treatment, rehabilitation, or supervision if found to have committed a delinquent 
or unruly act.89 If the court ýnds the youth does not need treatment, rehabilitation, or 
supervision, the court may dismiss the proceedings and release a youth from detention 
and further court involvement.90

If the youth is not detained, a defense attorney should take advantage of the opportunity 
to schedule disposition at a later date to allow time to determine an appropriate disposition 
plan with the client. Further, a good defense strategy is to urge the client to take steps 
on his/her own, such as self imposed community service, or restitution. Self-initiative and 
expressions of remorse may persuade the court against creating a delinquent record 
for the youth at adjudication. The court can change or modify its order if the changed 
circumstances would require such in the best interests of the youth.91 

If a youth is adjudicated delinquent and found in need of treatment, rehabilitation, or 
supervision, the court may order:92

Å Any disposition authorized for a deprived youth under O.C.G.A. Ä 15-11-55;
Å Probation under conditions the court prescribes, even if the term extends beyond the 

youthôs 18th birthday;93 
Å Commitment to the Department of Juvenile Justice for up to two years;
Å Restitution to the victim of the offense;
Å Community service;
Å Fines;
Å Suspension or prohibition of the issuance of the youthôs driverôs license; 
Å Completion of high school or obtaining a GED; 
Å Detention in a Youth Development Center for up to 90 days; 
Å Participation of the youthôs parent(s)/guardian in counseling.94



If a youth is adjudicated unruly, the court may order any or all of the above conditions. 
However, a youth may not be committed to the Department of Juvenile Justice unless the 
court expressly ýnds that the youth is not amenable to treatment or rehabilitation.95 

If a youth is adjudicated delinquent for a designated felony, the court may order restrictive 
custody for a period of not less than 12 months and not more than 60 months in a 
YDC.96 The youth will remain on intensive supervision for a year following the order for a 
designated felony.97 In addition, for any youth adjudicated for a felony, the youthôs school 
is given a copy of the courtôs ýndings98 and the youth is subject to ýngerprinting and 
photographing requirements as if he/she were an adult. 99

Disposition does not necessarily conclude the court process; additional proceedings may 
occur after disposition. First, a youth has the right to appeal in the same manner as a 
criminal defendant.100 Second, when the order of custody with DJJ nears expiration, DJJ 
may motion for an extension of DJJ custody.101 Third, a motion to modify a disposition 
order may be made by a party. Finally, a motion to terminate an order of disposition 
prior to its expiration may be made if it appears the purposes of the order have been 
accomplished.102

F. Ethics

A lawyer shall provide competent 
representation through legal knowledge, skill, 
thoroughness and preparation, to a client.103

Georgia Rules of Professional Conduct 1.1

A lawyer in juvenile court matters is bound to know, and is subject to, the standards of 
professional conduct set forth in statutes, rules, decisions of the courts and codes, cannons, 
or other standards of professional conduct.104

 IJA-ABA Juvenile Justice Standard 1.2

Lawyers in juvenile court are bound by the same ethical rules that govern practice in other 
settings. The writers of this manual consider the obligation and impact of juvenile defense 
to heighten the ethical and moral responsibility of juvenile court attorneys. The choice to 
examine this manual is a good faith effort to become competent in juvenile law and the 
specialty of juvenile defense. As competence is a part of an attorneyôs ethical duty, it will also 
be necessary to become familiar with, and eventually an expert of, the juvenile code and 
practice rules.  

Achieving competence in juvenile practice will pave the way to proper and thorough 
preparation. Thorough preparation is essential to proper adjudicatory defense and disposition 
advocacy. In order to create an appropriate disposition plan, the attorney must speak with the 
client and examine a clientôs history and needs well before the court date. In order to ensure 
the desired case outcome and the clientôs success the juvenile court attorney must uphold 
his/her ethical duties.



A Lawyer shall abide by a clientôs decisions 
concerning the objectives of representation and shall 
consult with the client as to the means by which they 
are pursued.105

Georgia Rules of Professional Conduct 1.2

ñThe Lawyerôs principal duty is the representation of the clientôs legitimate interests.ò

IJA-ABA Juvenile Justice Standard 3.1

A lawyerôs duties to a young client are not different from his or her duties to any other adult 
client.106 Although a youth may not have the same degree of wisdom and experience as an 
older person, this does not prevent him/her from contemplating and presenting an opinion on 
what he/she would prefer.107 When a clientôs ability to make adequately considered decisions 
is impaired, whether because of minority, mental disability, or for some other reason, the 
lawyer should, as far as possible, maintain a normal attorney-client relationship with the 
client.108

Empowering the young client and ensuring his/her autonomy, is a fundamental concept in an 
adversarial system that is based upon the opportunity to defend or promote what happens 
to oneôs person or property.109 This demands that the lawyer prevent him/herself from 
substituting clientôs expressed interests and objectives with his/her own beliefs of what is in 
the best interest of the client. This does not mean that the attorney for a young client may not 
counsel the client on what he/she believes is in the best interest of the client. However, after 
counseling the client, an attorney is ethically obligated to carry out the clientôs objectives even 
if this may lead to adverse consequences.110 When counseling a young client, the attorney 
should be cautious of not imposing his/her own objectives upon an impressionable client.111 
Should an attorney feel that his/her client is incapable of considered judgment on his/her 
own behalf, the defense attorney should evaluate whether an objective representative of 
the court, such as a guardian ad litem (GAL), should recommend what is in the youthôs best 
interest and aid in the courtôs ultimate decision, and then request that the court appoint a 
GAL.112 Ultimately, the best interest decision-making should remain with the judge. 

This manual promotes a model of legal defense advocacy for youth that ensures client 
autonomy, involvement in the process, and advocacy centered on the interests and wishes of 
the client.113 An attorney is ethically bound to zealously advocate for the wishes of the client, 
to provide advice and counsel regarding the clientôs wishes, and to respect attorney-client 
conýdentiality.114 To fully adhere to this model, a juvenile defense attorney must know all the 
rights to which the client is entitled under statutory law and case law.115



The lawyer shall keep the client informed about 
the status of the matter and promptly comply 
with reasonable requests for information.116 
The lawyer shall explain a matter to the extent 
necessary to allow the client to make informed 
decisions regarding representation.117

Georgia Rules of Professional Conduct 1.4

As discussed above, communicating with the client is critical, although often difýcult. Keeping 
the client appraised on the progress of his/her case is crucial.118 By providing the client with 
complete information about his/her situation, the client has the opportunity to fully participate 
in his/her legal defense and contribute to the outcome.119

A lawyer shall not reveal information relating to 
the representation of a client unless the client 
consents after consultation.120

Georgia Rules of Professional Conduct 1.6

From the onset, the lawyer should seek to establish a relationship of trust and conýdence 
with the client.

IJA-ABA Juvenile Justice Standard 3.3

As discussed above, the conýdential nature of the attorney client relationship may be a 
difýcult concept for the client and parent(s) to understand and/or accept. It is often difýcult to 
get a client to believe that the attorney will not disclose information to others without his/her 
permission. It is equally difýcult for the parent(s) to accept that there may be information 
about the youth that the parent(s) may not have knowledge of or access to.121 Despite the 
difýculty of this aspect of legal representation of a minor, this is one of the most crucial duties 
of a juvenile defense attorney.





A. Attorney Client Conference 
The initial client interview is the ýrst and most crucial opportunity to build rapport with the 
client. It is important to initiate face-to-face contact with the client prior to the court date. This 
is important not only for case preparation but also as a means of establishing trust with the 
client. In large circuits or courts it is common for defenders to perform interviews just before 
entering court. Avoid this if possible, but if it cannot be avoided, try to learn as much as 
possible about the client under the circumstances. If a face-to-face interview is not possible 
try to conduct a phone interview with the client. Make it clear to the client that the more you 
know about him/her and his/her family the more helpful it can be in court. How the interview 
is conducted may have a tremendous impact on the ability to establish trust and rapport with 
the client. 

The best way to begin to build rapport with the client is to begin the interview by trying to make 
the client feel at ease with small talk. Do not immediately expect to connect with the client; it 
will take time to establish trust. However, your initial interview may begin this process. Over 
time, maintaining contact with and interest in the client will build his/her trust. Regular contact 
with the client will also keep him/her up to date on deadlines, responsibilities, and progress 
of the case. It also allows the attorney to monitor the progress of the clientôs post disposition 
supervision and to provide guidance or advocacy prior to further court involvement.

Schedule the interview to allow for ample time to speak with the client. Early in the interview, 
explain to both the client and parent(s) the role of defense counsel and the court process 
generally. It is important to clarify that a juvenile defense attorney represents the legal interests 
of the youth and not the parent(s). Also, make sure to thoroughly explain conýdentiality to 
both the client and parent(s). The youth may feel empowered by having this explained with 
the parent present. Explain that conýdentiality is broken by the presence of another, making 
the interview alone with the client necessary.122 Make sure to clarify the exceptions for 
conýdentiality for future crimes and misrepresentations to the court.123

Explain that you will speak with the client about the case alone and that, afterward, you can 
speak with the parent if he/she has any concerns or anything additional he/she would like to 
add. Be prepared that the seeming exclusion of the parent may create feelings of resentment 
or mistrust on the part of the parent.124 It is important to try not to completely alienate the 
parent because he/she may often be the only means to access the client. 

In many cases the parent is the complainant and is still very hostile about the situation 
leading to the charges. Try to diffuse potential animus on the part of the parent(s) and explain 
the larger repercussions of detention or probation that may increase the likelihood of future 
charges and court involvement. 

Before speaking with the client alone you should gather important background information 
that only the parent may know. However, as best as possible, direct these questions to the 
client and allow the client to answer. 



 
Conducting a thorough interview with a juvenile can be challenging. The juvenile may have 
a limited understanding of the legal terms being utilized and may be too intimidated to ask 
questions. Have the juvenile describe the process in his/her own words; limit the use of legal 
terms and complex questions.125 Keep language simple and concise. Juveniles will most 
likely describe the events that culminated in the charges like a child would; they will omit 
names, times, and other pertinent information. They often do not know the last names or 
telephone numbers of their friends or acquaintances that could be helpful witnesses. You will 
probably need to be creative in asking questions and interviewing other sources to get at the 
heart of your case.  

In order to hear the clientôs account of the allegations ask him/her to describe what took 
place without interruption.126 Once the client has ýnished talking then ask questions.127 Once 
all of the questions are complete, go over the clientôs account detail by detail and make sure 
nothing has been omitted or misunderstood.

B. Preparing the Client for Court128

The explanation of court procedure during the initial interview is a useful way to prepare the 
client for court. Explain the meaning of the terms admit and deny and the possible outcome 
for the clientôs case. Assist the client with developing realistic expectations about the court 
process, including possible options and outcomes. This may help lessen anxiety and make 
him/her more able to direct or assist in his/her defense.

Instruct the client on what to wear on the day of court. Make sure to explain what is and is 
not appropriate. For example, clarify that more material and less skin is better, meaning no 
shorts or small tops, and pants should not be baggy. Specify that shirts should be tucked in, 
hair should be combed, boys should not wear earrings, and no one should wear big jewelry.

Let the client know that he or she should stand when the judge is speaking to him/her and 
that he/she cannot answer with nods but must speak audibly. Tell the client to think about 
what he/she will say to the judge when asked about the charges. Perhaps, have the client 
consider writing a letter of remorse for disposition and taking some steps towards restorative 
justice on his/her own.

Make it very clear to the parent and client that they should not discuss the case with anyone 
else when you are not present.

Keep in mind that the client may say that he/she wants to admit to the charges, but has in 
fact been pressured by a parent/guardian to admit to charges and accept his/her punishment 
as the consequences for his/her actions.129 Also, be aware that the parent in many cases is 
the complainant and may be pressuring the youth to accept responsibility.130 Make the client 
aware of possible outcomes with either an admission or denial.



Tell the client to stand when addressed by the judge. 

Review all questions the judge may ask before accepting 
a plea.

Tell the client to practice what he/she will say to the 
judge.

Bring family, friends, teachers, ministers, coaches.

Conservative dress is preferred.

Hair should be neatly styled.

No big jewelry. 

Politeness counts.

No gum chewing.

No beepers or cell phones.



           

Ä  Introductions and building rapport.

Ä  Explain the role of a defense attorney.

Ä  Explain conýdentiality and note taking.

Ä  Explain what you will need from the client and his     
or her parent.

Ä  Explain court procedure.

Ä  Explain possible adjudication and disposition 
outcomes.

Ä  Gather social background information.

Ä  Explain appropriate dress/behavior in court.

Ä  Get the release of information signed.

Ä  Speak with client alone to discuss his/her account 
of the events.

Ä  Discuss clientôs questions or interest in outcomes.

Ä  Discuss questions and schedule next meeting or 
court date.

Ä  Make sure the client has transportation and 
directions to court.

Ä  Tell the client to arrive early on the day of court.

Ä  Let the client know there may be a long wait on the 
day of court.

 



A. Discovery
The Georgia juvenile court discovery law went into effect on July 1, 2003 and, as a result, 
discovery varies according to local practice. Some courts require compliance with the formal 
legislative discovery procedures while others allow a variety of informal discovery practices. 
For example, in many courts, juvenile defense attorneys have access to court or district 
attorneyôs ýles in order to review and copy documents related to the case. It is good idea to 
identify the local practice prior to ýling a formal request for discovery. Also, when responding 
to requests for discovery consider whether the materials requested are covered by privilege, 
the work product doctrine, or the Fifth Amendment.

Under the Georgia Juvenile Code, the discovery process involves an exchange of written 
requests between the prosecution and defense. The court does not have to be involved 
in the process unless a request is denied. However, the court on its own motion may 
release whatever information it ýnds appropriate to defense counsel.132 Under the code, a 
youth charged with a delinquent act may, through counsel, present a written request to the 
prosecution to have full access of their ýle for inspection, copying, or photographing of the 
following documents:

A copy of the complaint;

A copy of the petition;

The names, addresses, and telephone numbers of each witness to the 
occurrence that forms a basis for the charge;

Any written statement by the youth or any witness that relates to testimony the 
prosecution intends to solicit;

Transcriptions, recordings, and summaries of any oral statement of the youth 
or any witness;

Any scientiýc or other report relating to physical evidence that is intended to 
be introduced;

Any photographs or physical evidence that are intended to be introduced; and

Copies of the police incident report and supplemental reports.133

If a defense request for discovery is complied with, there is a duty to make reciprocal discovery 
available to the district attorney.134 A prosecuting attorney may also submit a written request 
for discovery related to the intent to offer the defense of alibi.135 

All requests for discovery must be responded to promptly, but no later than 48 hours prior to 
adjudication.136 If additional information is secured by the district attorney following a request 
for discovery, it should be promptly presented to defense counsel.137

If a request for discovery is refused, an attorney may apply for an order granting discovery.138 
The motion must certify that the request for discovery was made and refused.139 The court 
has discretion to deny the motion. Failure to comply with a court order for discovery may lead 
to a continuance, the exclusion of undiscovered evidence, or other appropriate measures.140 
Defense counsel has a mutual obligation to provide information to the state.



B. Investigation 
It is essential to investigate your case beyond the materials supplied by the prosecution. The 
theory of the defense case will guide the investigation and what facts need support. Begin 
investigating as soon as possible and try to do the investigation yourself. Also, make sure to 
record any statements by witnesses. Have the witnesses review their statements and initial 
them or secure afýdavits.

C. Witnesses
Try to speak with witnesses as soon as possible. It is important to prepare the witnesses for 
testimony. Remember to review your questions and potential questions the district attorney 
will ask the witness before he/she reaches the stand.

D. Confessions
Out of court confessions by juveniles are insufýcient to support an adjudication of 
delinquency without corroborating evidence.141 Statutory safeguards for adults are the same 
for juveniles. 142 All confessions by juveniles should be reviewed with care.143

E. Charge/Plea/Disposition Bargaining

(a) Counsel may conclude, after full investigation and preparation, that under the evidence 
and the law, the charges involving the client will probably be sustained. Counsel should 
so advise the client and, if negotiated pleas are allowed under prevailing law, may seek 
the clientôs consent to engage in plea discussions with the prosecuting agency. Where 
the client denies guilt, the lawyer cannot properly participate in submitting a plea of 
involvement where the prevailing law requires that such a plea be supported by an 
admission of responsibility in fact. 

(b) The lawyer should keep the client advised of all developments during plea discussions 
with the prosecuting agency and should communicate to the client all proposals made by 
the prosecuting agency. Where it appears that the clientôs participation in a psychiatric, 
medical, social or other diagnostic or treatment regime would be signiýcant in obtaining a 
desired result, the lawyer should so advise the client and, when circumstances warrant, 
seek the clientôs consent to participation in such a program. 144

IJA-ABA Juvenile Justice Standards, Standards Relating to Counsel for Private Parties, 
Standard 7.1

In civil cases such as juvenile court adjudications, ópleasô are generally referred to as 
admissions.145 When the client is interested in entering an admission, it is important to 
ascertain whether the client has a clear understanding of the meaning of the plea and his/her 
right to go to trial. At the beginning of adjudication, the court or district attorney will inquire 
as to whether the client will enter an admission to the charges or a denial of the charges. If 
a youth enters an admission, the judge may hear information related to the speciýcs of the 
admission and decide whether the admission is accepted.146 If a youth denies the allegations 
of the petition, the court will then proceed with the adjudicatory hearing.



a. Special Circumstances

There are some situations that require special consideration before a plea is entered. One 
is when the client is not a United States citizen. Sometimes the juvenile may not understand 
English very well, and there will be a need to motion the court for an interpreter or ask for court 
funds to hire an interpreter for him/her or for the parent(s). Also, make sure to investigate any 
possible immigration ramiýcations that could arise from an admission or an adjudication of 
delinquency. 

Second, always be sure to ascertain whether the client is sufýciently mature or competent to 
understand and appreciate the nature of the charges, the consequences of his/her decisions 
and whether he/she can help in the preparation of his/her defense.  If there is a question of 
his/her abilities, there may be a need to motion the court for a competency evaluation.

Plea-bargaining is overused in the resolution of cases in juvenile courts.147 Before entering 
a plea for the client, exhaust all other advocacy opportunities and critically evaluate the 
potential success in trial after full investigation and thorough preparation. However, when 
appropriate, plea negotiation can ultimately assist the client with reduced charges and 
disposition outcomes with which the client is willing to agree.

Prior to proceeding forward with a plea, consider the following:148

Ä Have you completed a full investigation?

Ä Have you exhausted all possible defenses?

Ä Have you done thorough legal research on the case?

Ä Can you potentially prevent the introduction of damaging evidence?

Ä Have you interviewed all the witnesses?

Ä Have you reviewed the strength of the prosecutionôs case?

Ä Is this the best available option for the client?

If after thorough contemplation of these questions the attorney is led to the conclusion that 
plea negotiation is the most viable option for the client, consult with the client about his/her 
interest in pursuing a plea.

The plea bargaining process can be viewed as a contract negotiation process. It is useful to 
maintain written records of the negotiating process or a written document relaying the details 
of the agreement. To initiate the negotiation process, contact the district attorney prior to the 
trial date. 

It is essential to consult with the client prior to initiating plea-bargaining discussions. Ensure 
that the client enters the plea with full understanding.149 It is useful to review the plea colloquy 
with the client prior to entering a plea before the court.

Discussing whether a client wants to admit the charges can be tricky because many juveniles 
just want to ñget it over with.ò Take the time to explain what a plea bargain would involve; be 
sure to illustrate that an admission should only be used when it has a basis in fact. Although 
every juvenile court handles pleas differently, listed below are some common questions to 
review with the client:



Å What is your name? 

Å How old are you? 

Å What grade are you in at school? 

Å The judge may read the charges from the petition. 

Å The judge may explain the charges and ask the client if he/she 
understands them. 

Å Have you discussed the charges with your attorney? 

Å Do you understand that you have the right to deny these charges? 

Å Do you understand that you have a right to go to trial? 

Å Do you understand that the prosecution must produce witnesses against 
you in court and that you have the right to confront and cross-examine 
these witnesses? 

Å Do you understand that you have the right to subpoena witnesses to 
testify on your behalf in court? 

Å Have you been made any promises in exchange for a plea? 

Å Are you entering an admission because of an agreement between you 
and the district attorney? The agreement should be read into the record. 

Å Do you understand that I can refuse to accept this agreement and 
impose any sentence that I think is appropriate, including conýnement? 

Å Except for the agreement between your attorney and the district attorney, 
has any other person made any promises or threats to you or to any of 
your family or friends in order to force you to plead guilty? 

Å Are you entering an admission freely and voluntarily because you 
committed the acts charged in the petition?

Å Explain in your own words what happened.



A. Mental Illness, Mental Retardation, and Developmental Disabilities 
Many youth involved with the juvenile justice system have mental illnesses or developmental 
disabilities.151 According to the DJJ, in 2003 nearly 60% of their population had one diagnosable 
disorder.152  These numbers and research indicate that there is a higher prevalence of mental 
illness in juvenile court involved youth than in the general population.153 Although a common 
perception of juvenile justice youth is that they are in need of punishment, for many the 
behavior is linked to their unmet health needs and they are truly in need of treatment.154 
Therefore, it is important for defense attorneys to be aware of the common diagnoses and 
characteristics of mental illnesses or disorders to aid in a full understanding of the client and 
his/her needs. Early detection and identiýcation is critical for appropriate disposition planning 
and ensuring the success of the client. In addition, knowledge of the following information 
may help in the identiýcation of an incompetent client or a client who has not previously 
received services for these needs.

It is important to recognize that youth with unmet mental health needs exhibit behavior or 
conduct that is symptomatic of their disorders.155 It is worthwhile to learn more about mental 
illness and share this knowledge with the court through psychiatric evaluations and expert 
witnesses.  

Similar to the prevalence of mental disorders in the system there are anecdotal accounts 
of the prevalence of developmental delays among court-involved youth. Youth with low 
intellectual functioning may well be considered incompetent to stand trial. If competent, these 
youth may be better served in the community or in a therapeutic treatment setting.

If at any time the evidence indicates that a youth may be suffering from a mental illness or is 
developmentally disabled, the court may order an evaluation of the youth to determine his/her 
condition.156 In addition, the court has the authority to order the youth and/or his/her parents 
to attend and participate in counseling to deter future delinquent/unruly acts or other conduct 
that is harmful to the youth or society.157

Below is a list of common mental health disorders found among juveniles involved with the 
juvenile court.158

ADHD is characterized by a persistent pattern of inattention, hyperactivity and impulsive 
behavior.159 ADHD interferes with developmentally appropriate social and academic 
functioning.160 Individuals with ADHD often have difýculty sustaining attention in tasks or play 
activities and ýnd it difýcult to follow tasks through to completion.161 ADHD youth often appear 
to not be listening or paying attention.162 Although most youth with ADHD have normal or 
above-normal intelligence, 40 to 60 percent have serious learning difýculties.163 On a social 
level, youth with ADHD often have trouble developing meaningful relationships with peers 
and family members.164   

Bipolar disorder, also known as manic depression, involves one or more episodes of serious 
mania and depression.165 ñThe illness causes a personôs mood to swing from excessively 
óhighô and/or irritable to sad and hopeless, with periods of a normal mood in between.ò166 



These rapid mood shifts can produce irritability with periods of wellness between episodes 
or the young person may feel both extremes at the same time.167 Youth with the disorder are 
often described as unpredictable, alternating between aggressive or silly and withdrawn. 
ñBipolar disorder typically begins in adolescence or early adulthood and continues throughout 
life.ò168 

Conduct disorder is a repetitive and persistent pattern of behavior in children and 
adolescents in which the rights of others or basic social rules are violated.169 The behaviors 
fall in four categories: aggressive conduct that threatens or causes physical harm to animals 
or people; actions that cause property damage or loss; deceitfulness or theft; and serious 
violations of rules.170 These behaviors cause signiýcant impairment in social and academic 
functioning.171 

To receive a diagnosis of depression, youth must experience several speciýc symptoms.172 
Those symptoms include: depressed or irritable mood, loss of interest or pleasure, appetite 
and/or sleep disturbances, fatigue, feelings of worthlessness, and suicidal thoughts or 
behavior.173 The symptoms must cause signiýcant distress or impairment in the youthôs 
functioning.174 The onset of depression may be attributed to family history, traumatic or 
stressful life events such as losing a parent or friend, divorce, discrimination, and other 
physical or psychological problems.175 Experiences with abuse, neglect, or other trauma, 
or chronic illness may increase the likelihood of depression.176 Depression in youth often 
co-occurs with other mental health problems such as anxiety, bipolar, or disruptive behavior 
disorders.177 ñAdolescents who become clinically depressed are also at a higher risk for 
substance abuse problems.ò178 Depression in youth is also associated with an increased risk 
for suicide.179 

A learning disability is a disorder in youth of average or above average intelligence that 
affects one or more of the basic psychological processes involved in understanding or using 
language and manifests itself as difýculties in listening, thinking, speaking, reading, writing, 
spelling, or the ability to do math.180

Mental retardation is characterized by signiýcantly sub-average intellectual functioning 
with an IQ of 70 or below.181 Mental retardation is a disability resulting from the interaction 
between the limitations in capacity (intelligence and adaptive skills) and the demands of the 
environment.182  Georgia statutes deýne a mentally retarded person as ñhaving signiýcantly 
sub-average general intellectual functioning existing concurrently with deýcits in adaptive 
behavior and originating in the developmental period.ò 183

Mental retardation can be deýned as mild, moderate, severe or profound.184

Mild Mental Retardation: IQ level 50-55 to 55-70
Moderate Retardation: IQ level 35-40 to 50-55
Severe Retardation: IQ level 20-25 to 35-40
Profound Retardation: IQ level below 20-25



Post-traumatic stress disorder (PTSD) is an extremely debilitating condition that can occur 
after exposure to a terrifying event or ordeal in which grave physical harm occurred or was 
threatened. Traumatic events that can trigger PTSD include violent personal assaults such 
as rape or mugging, natural or human-caused disasters, accidents, or military combat. 
People who have been abused as children or who have had other previous traumatic 
experiences are more likely to develop the disorder.

B. Competency
The purpose of the juvenile competency article in the juvenile code is to provide the court 
with a mechanism to provide treatment, rehabilitation, support, and supervision for youth 
who are adjudicated dependents of the court because of their inability to participate in their 
adjudication.185 The goal is the restoration of mental competency that will enable participation 
in the process of adjudication.186

Having sufýcient present ability to:

Understand the nature and objectives of the 
proceedings;

Comprehend his/her own situation in relation to the 
proceedings; and

Render assistance to the defense attorney in the 
preparation and presentation of the case.187

If at any time after talking with the client, his/her behavior or mental ability provides any 
indication that the youth may not be competent, the court may on its own motion, or the 
motion of any party, stay all proceedings and order an evaluation of the youthôs competence 
to stand trial.188 During the evaluation period, the time limits of the case are tolled.189 If there 
are any concerns about the clientôs ability to assist in his/her own defense, it is prudent to err 
on the side of caution and seek an evaluation rather than to allow the case to proceed.

No statements made by the youth or information obtained in the course of the evaluation, 
hearing, or other proceeding related to the determination of competence shall be admitted 
into evidence against the youth in a future proceeding.190 

The youth must be evaluated by a qualiýed examiner191 who will submit a written report to 
the court within thirty days of the order for evaluation.192 The report will contain: the reason 
for evaluation, procedures used, available background information, and results of the mental 
status exam including diagnosis of any psychiatric symptoms, cognitive deýciency, or both.193 
The evaluation will describe the abilities and deýcits of the youth under the standard of 
competence deýned above.194 The evaluation will state an opinion regarding the potential 



signiýcance of the youthôs mental competency, strengths, and weaknesses.195 Finally, the 
report will contain an opinion on whether the youth should be found competent.196 

The district attorney, defense counsel and the court will receive copies of the report within 
ýve working days of the courtôs receipt of the evaluation from the examiner.197

If the examiner considers the youth to be incompetent, the report should include a projection 
of the probability that competence will be achieved in the foreseeable future.198 The report 
should also contain recommendations for the level and type of remediation necessary and/or 
modiýcation of court procedures to compensate for the clientôs needs.199 Upon showing of 
good cause by a party or the courtôs own motion, the court may order additional examinations 
by other qualiýed examiners.200 

The mental competency hearing will be held within sixty days of the initial order for 
evaluation.201 At least ten days prior to the hearing, notice must be provided to the: client, 
parent/guardian, guardian ad litem, defense counsel, and the district attorney.202 Those same 
parties will be provided notice of the courtôs order within ten days of the hearing.203 

The burden of proving mental incompetence is on the youth.204 The standard of proof is by 
a preponderance of the evidence.205 At the hearing, defense counsel has the opportunity 
to present evidence, call, examine, and cross-examine witnesses.206 The courtôs ýndings 
are based upon any evaluations by court appointed examiners or independent evaluators 
hired by defense counsel or third parties.207 The qualiýed examiner is considered the courtôs 
witness. 208

If the client is found incompetent, the youth may be adjudicated a dependent of the court.209 If 
not previously appointed, a guardian ad litem be appointed when the youth is adjudicated 
a dependent.210 If the client is accused of an act that would be a misdemeanor, the court can 
dismiss the petition without prejudice.211 

Upon adjudication of dependency, the court will appoint a plan manager to construct a plan 
to treat the youth.212 The plan manager can be the guardian ad litem or any other person who 
is under the supervision of the court.213 The competency plan must be submitted within thirty 
days of the adjudication of dependency and is developed in a meeting convened by the plan 
manager. The meeting is attended by the parent or guardian, youthôs attorney, stateôs attorney, 
guardian ad litem, mental health/retardation representatives,214 and the probation ofýcer.215 
The plan manager may also request other relevant persons attend the meeting, including but 
not limited to: a representative from the division of public health, a youth protective services 
worker, persons from public or private resources to be utilized in the plan, and any interested 
family member. The plan manager is also responsible for collecting any previous histories, 
evaluations, or records from the persons at the meeting.216 

The plan should include the speciýc deýcits to be addressed.217 The plan will also include 
speciýc information about how the child will be supervised to protect the community and 
the child.218 An outline of a plan to provide treatment, rehabilitation, support or supervision 
services possible within the current resources will also be included.219 Additionally, the 
plan will identify all parties including the youth, agency representatives, and other persons 
responsible for each element of the plan.220 

A hearing for approval of the plan must be held within thirty days of its submission to the 
court.221 The plan manager will identify any persons required to be notiýed of the hearing at 
least ten days prior to the hearing.222 The victim will also be provided notice and given the 
opportunity to be heard and present a victim impact statement to the court.223 The judge will 



make a determination about sequestration of witnesses in order to protect privileges and 
conýdentiality rights of the client.224 

At the disposition hearing, the court may enter an order incorporating the competency plan.225 
The court will review the plan every six months.226 The court can also review the plan at any 
time by the motion of any party if there is a change in circumstances regarding the youth.227 

At the disposition and every review hearing, the court will consider whether the petition should 
be withdrawn, maintained, or dismissed upon grounds other than competence.228 If dismissed 
without prejudice, the state may seek to re-ýle if the youth later regains competence.229 

If the court determines that the alleged act would be a felony if committed by an adult, the 
court may retain jurisdiction for up to two years.230 This may be extended for additional two-
year periods.231 If the act is a misdemeanor if committed by an adult, the court may retain 
jurisdiction for up to 120 days and this may not be extended.232 

The district attorney may seek civil commitment pursuant to Georgia Code Chapters 3 and 4 
of Title 37.233 If the youth meets the criteria for commitment the court may commit the youth to 
the appropriate agency.234 The need for inpatient treatment is present if there is a substantial 
risk of imminent harm to his/herself or others.235 The risk can be manifested in recent overt 
acts or expressed threats of violence that have a probability of injury.236 Inpatient treatment 
would be involuntary or court ordered.237

C. Race/Ethnicity and Culture
Cultural competence is a necessary and important element to juvenile defense work in a 
global society. A culturally competent juvenile defense attorney is able to recognize and 
respect the characteristics that may make the client unique. Being culturally competent 
means being sensitive to the race, ethnicity, and cultural differences of your clients and 
being respectful of those differences. Being culturally competent requires that personal 
biases do not effect or taint the degree of zealous advocacy on behalf of the client. Try to 
withhold your personal assumptions and generalizations about certain groups or classes of 
persons and attempt to learn about the individual client.238 

If there is a language barrier, ensure that there is an interpreter present when you meet with 
your client and in court. 

D. Gender
The juvenile justice system has struggled to identify best practices and model programs that 
would address the unique needs of boys and girls.239 Recently, the system has had to adapt 
to the increasing presence of girls. However, literature suggests that the system has yet to 
adequately respond to the programming and advocacy needs of girls.240

A great deal of research indicates that many girls involved with the system have a history of 
trauma and sexual abuse.241 An estimated 70% of girls in the juvenile justice system have 
been sexually victimized.242 As a result, many girls have unidentiýed and unmet mental health 
needs. Given the growing number of girls and the systemôs creation for boys, it is important to 
identify programs that are gender responsive to either the male or female client.

Although gender should have little impact on your trial advocacy, it is important, when creating 
a dispositional plan, to identify programs, mentors or resources that are responsive not only 
to gender but also to that individual client.



E. Lesbian, Gay, Bi-Sexual, Transgender, Intersex or Questioning 
ñLGBTIQò Youth

To date there is not a precise statistical picture of the numbers of LGBTIQ youth in the juvenile 
justice system either nationally or in Georgia. However, social scientists have conservatively 
estimated that in some juvenile justice systems LGBTIQ youth represent close to 10% of the 
overall population.243 

A youthôs sexual orientation or gender identity (SO or GI) is rarely brought up when a young 
person is brought into the juvenile justice system. However, if the client is LGBTIQ, it may be 
an important element of the clientôs legal needs. A young personôs sexual orientation or gender 
identity may be an underlying factor or directly related to the alleged delinquent behavior. A 
young personôs SO or GI will also be an important consideration during disposition planning 
and it may affect the clientôs success or progress in a placement or program.

In some instances, a charge against a LGBTIQ youth may be directly related to his/her 
sexual orientation or gender identity.  A LGBTIQ youth may be charged with a sex offense 
for age-appropriate, consensual same sex activities after a parent discovers his/her child 
exploring his/her sexuality.  A parent also may ýnd a youth to be incorrigible based entirely on 
his/her LGBTIQ identity and bring forward a complaint. For some youth, strife at home due 
to sexual orientation or gender identity may lead to runaway charges or homelessness.244 
Once on the streets, homelessness often leads to ñsurvival crimes,ò theft offenses, or other 
delinquent behavior.245 

LGBTIQ youth often experience harassment and violence in school and at home. This 
treatment may be an underlying factor for delinquent behavior. A LGBTIQ youth with 
truancy charges may have been attempting to escape excessive bullying, harassment, or 
discrimination at school by peers or teachers rather than having a lack of interest in attending 
school or a desire to act out.246 Youth who are bullied because of being LGBTIQ may also 
ýght back against assailants and end up with assault and battery charges. 

Therefore, it is important to consider that the clientôs alleged conduct could be related to his/
her experiences as a LGBTIQ youth. Since harassment, rejection by family or homelessness 
may be an underlying factor that could serve to mitigate charges against LGBTIQ youth, it 
is important to have an understanding of whether the sexual orientation or gender identity of 
the client is at issue. 

Because the delinquent behaviors of LGBTIQ youth may be a direct response to harassment 
or rejection that he/she is experiencing, the type of rehabilitative services the client may need 
should take into account the clientôs LGBTIQ identity and provide a supportive environment 
where the client can express this identity. If available, look for programming or disposition 
plan elements that are responsive to these needs. Consider whether the potential placement 
will present a risk to the clientôs physical safety and/or mental well-being. If there is limited 
availability of resources for LGBTIQ youth in the area, at least take steps to ensure the clientôs 
sexual orientation or gender identity will not place him/her at risk in certain placements or 
programs. Placement in a detention facility may expose the client to further bullying by staff 
and peers. Also, when considering that LGBTIQ youth are at higher risk of suicide, placing 
a youth in such a facility could have tremendous implications. Finally, the dispositional plan 



for the clientôs case should consider mitigating factors and provide for sentencing that is 
appropriate to the behavior considering these factors.  

For all of these reasons, determining whether the SO or GI of your client is a factor in their 
case is imperative.  And since any client could be LGBTIQ, it would be worthwhile to address 
issues of sexual orientation and/or identity in the usual course of the client interview and 
disposition planning. 

Further resources are listed in the Appendix.

F. Immigration
Immigration law is a specialty area.  However, become as familiar as possible with this 
specialized area of the law and some of the major provisions that relate speciýcally to 
juveniles.  Due to the fact that this area of the law has so many nuances and changes so 
rapidly, it would be prudent to consult an attorney who specializes in immigration law if there 
are difýcult immigration issues.  

One of the ýrst things to be aware of is that, according to the Board of Immigration Appeals, 
juvenile delinquency offense adjudications are not convictions under the Immigration and 
Nationality Act. Therefore, most juvenile dispositions do not, in and of themselves, result 
in immigration consequences.  However, ñbad actsò underlying some juvenile ýndings may 
result in immigration consequences.  These include:  engaging in prostitution, making false 
claims to U.S. citizenship, lying or using false documents for immigration beneýts, illegally 
smuggling people across the border or ñencouragingò them to cross, being or previously being 
a drug trafýcker, drug addict, or drug ñabuser,ò and being found in civil court to have violated 
a domestic temporary restraining order.247  Additionally, if a juvenile is tried and convicted as 
an adult, then the conviction will count for immigration purposes.248

If the client is in the custody of the U.S. Citizenship and Immigration Services (ñUSCIS,ò 
formerly known as the Immigration Naturalization Service), be aware of his/her due process 
rights. Advise him/her of his/her Fifth Amendment right to be silent.  Furthermore, be 
aware of and enforce the ñ48 hourò hold rule.249  It is important to educate judges about the 
disastrous effects that deportation can have on the client and his/her family, including poverty, 
homelessness, emotional or physical violence, and/or separation from U.S. citizen relatives, 
if any.

Another immigration issue to be aware of is óSpecial Immigrant Juvenile Statusô (SIJS). In 
order to qualify for SIJS, a juvenile court in the U.S.  have declared the youth a court 
dependent, or have legally committed the youth to a state agency or department.250 If an 
undocumented immigrant youth is eligible for SIJS, then he/she may be permitted to obtain 
a green card.251  If the juvenile applies for this status and is successful, he/she may remain 
in the U.S., work legally, qualify for in-state tuition at college, and in ýve years apply for U.S. 
citizenship.252 However, if the application is denied, the youth might be deported so you 
need to weigh the beneýts and risks.  Although this relief is most often sought by youth in 
dependency proceedings, the door seems to be open to youth in delinquency proceedings, 
subject to certain requirements.253



An immigrant who is present in the United States:

Who has been declared dependent on a juvenile court located in the United 
States or whom such a court has legally committed to, or placed under the 
custody of, an agency or department of a State and who has been deemed 
eligible by that court for long-term foster care due to abuse, neglect, or 
abandonment;

For whom it has been determined in administrative or judicial proceedings that it 
would not be in the alienôs best interest to be returned to the alienôs or parentôs 
previous country of nationality or country of last habitual residence; and 

In whose case the Attorney General expressly consents to the dependency 
order serving as a precondition to the grant of special immigrant juvenile status; 
except that,

No juvenile court has jurisdiction to determine the custody status or placement 
of an alien in the actual or constructive custody of the Attorney General unless 
the Attorney General speciýcally consents to such jurisdiction; and 

No natural parent or prior adoptive parent of any alien provided special 
immigrant status under this subparagraph shall thereafter, by virtue of such 
parentage, be accorded any right, privilege, or status under this chapter.254

Risks may be involved with applying for SIJS. For instance, the greatest risk is that if a 
youthôs application is turned down, the youth is then exposed to the possibility of deportation 
by the USCIS.255 Because the delinquency or unruly petition is not conýdential, the USCIS 
has the right to use any information in the petition to place the youth in removal proceedings. 
Removal proceedings are used by the USCIS to try to deport non-citizens the INS believes 
are not entitled to stay in the U.S. Removal proceedings take place in special immigration 
courts located in many states in the U.S. Removal proceedings are also known as ñdeportation 
proceedingsò or ñexclusion proceedings.ò Therefore, as the attorney, it is imperative to make 
sure that the youth is highly likely to win the SIJS status prior to submitting an application. 
Again, consult with an expert in the immigration ýeld if necessary.

There is a list of further resources in the appendix.

G. Other Areas of Client Advocacy
During the course of representation, it may become apparent that the client has needs 
beyond the delinquent/unruly charges that led to the juvenile court. For the purposes of 
preparing a defense or disposition planning it may be worthwhile to consider the clientôs 



mental health, education, living arrangements or other areas of need. For example, the client 
or his/her family may be homeless or otherwise in need of safe and secure housing or a client 
may have a learning disability that makes school a very frustrating experience.  It is a good 
practice to maintain familiarity with the availability of various social/community resources in 
order to better serve the needs of the client and create a more comprehensive disposition 
plan that will ensure the clientôs success.  

 a) Individuals with Disabilities Education Act (IDEA)

Various statutes have been created under federal law for the purpose of protecting the right 
to special education services.  Special education is regulated by federal law known as the 
Individuals with Disabilities Education Act, or ñIDEA.ò256 This law provides for free appropriate 
public education (FAPE) for disabled youths, including those involved in the criminal justice 
system.257 

Free appropriate public education includes three components:

The disabled youth is entitled to special education, which includes specially 
designed academic programs tailored to meet the unique needs of disabled 
youth.258

Disabled youth are entitled to related services, including transportation 
and such developmental, corrective, and other supportive services as may 
be required to assist a youth with a disability in beneýting from special 
education.259

Disabled youths have the right to transition services, which are a coordinated 
set of activities for a student that promote movement from school to post-
school activities, including post-secondary education, vocational and trade 
schools, integrated employment, continuing and adult educational services, 
independent living, and community participation.260

b) Section 504 of the Rehabilitation Act

Other federal acts also ensure that adequate assistance is available for disabled individuals. 
Section 504 of the Vocational Rehabilitation Act of 1973 (Section 504) prohibits discrimination 
against persons with disabilities by any program or activity that receives federal funds, 
including correctional facilities.261  Section 504 applies to juvenile correctional facilities ñto the 
extent that students with disabilities are excluded from school for misbehavior that may be 
related to the studentsô disability, or to the failure of the school program to meet the studentôs 
needs.ò262  Under Section 504, a plan must be developed to outline accommodations that will 
allow the youth to participate in the general curriculum.263  Section 504 deýnes a person with 



a handicap as a person having (1) a physical or mental impairment which substantially limits 
one or more major life activities, and (2) having a record of such impairment, or (3) being 
regarded as having such an impairment.264  One such identiýed life activity is learning.265

One important function of Section 504 is to provide protection to youth who are not covered 
under the IDEA. For instance, some youth who are diagnosed as having Attention Deýcit 
Hyperactivity Disorder (ADHD) are not covered under the IDEAôs ñother health impairmentsò 
provision.266 These youth are eligible for  services and accommodations of their disability 
under Section 504. This provision also covers youth who have purely physical disabilities 
that do not affect their ability to learn, and affords them the right to related services and 
accommodations such as transportation and special seating in classrooms.267  The IDEA 
does not apply to such individuals.

c) The Americans with Disabilities Act (ADA)

The Americans with Disabilities Act (ADA) also prohibits discrimination against persons with 
disabilities by programs that receive federal funds.268 The ADA expands on the protections 
provided under Section 504. This law requires such procedures, such as self-evaluations 
conducted by correctional facilities, to determine whether the implemented policies and 
practices at the facility ñprevent equal access for the participation of persons with disabilities 
in the facilityôs services.ò269

For all intents and purposes, the implementation of these protections can be ordered by the 
court during the dispositional phase, and all social services agencies involved, including the 
schools, will be included in helping the juvenile.  Your role, as defense attorney, is to make 
sure the dispositional plan incorporates these protections

d) Determinations of Disability under O.C.G.A. Ä15-11-149

O.C.G.A. Ä15-11-149 governs the disposition of a juvenile with a disability in the juvenile court. 
The juvenile court has exclusive original jurisdiction over ñany youth who is alleged to be in 
need of treatment or commitment as a mentally ill or mentally retarded child.ò270 The statute 
gives the juvenile court the authority to report a youth that is suspected of having a disability 
to the appropriate institution or agency.271  Under this section the court has the power to 
detain and commit a youth to the Division of Mental Health, Developmental Disabilities, and 
Addictive Diseases of the Department of Human Resources when the youth is determined to 
be mentally retarded or mentally ill based on a study and report ordered by the court.272  

Section (b) of Ä15-11-149 places the responsibility of disability determinations upon the judge.  
The judge must determine whether the youth would be considered disabled according to the 
federal statutory deýnitions in the IDEA. Twenty U.S.C.S. Ä1401(3)(A)(i) ï (ii) deýnes ñchild 
with a disabilityò to include a child with a mental retardation, hearing impairments (including 
deafness), speech or language impairments, visual impairments (including blindness), 
serious emotional disturbance, orthopedic impairments, autism, traumatic brain injury, other 
health impairments, or speciýc learning disabilities; and who, by reason thereof, needs 
special education and related services.273  

Section 1401(3)(B)(i)-(ii) continues on to remedy the problem of deýning a child with a 
disability when he/she is below the age of nine. The section states that the term ñchild with a 
disabilityò for a child ages 3 through 9 may 

ñat the discretion of the State and local educational agency, include a child . . . 
experiencing developmental delays, as deýned by the state and measured by 



appropriate diagnostic instruments and procedures, in one or more of the following 
areas: physical development, cognitive development, communication development, 
social or emotional development, or adaptive development; and who, by reason 
thereof, needs special education and related services.ò274

If a disabled youth has an IEP it must be made part of the record at disposition.275 This section 
is particularly signiýcant because determinations about disabilities could have an important 
bearing on how the youthôs case is handled within the juvenile court system. 

The following are some of the more common disabilities among youth involved with the 
juvenile court as deýned by the Individuals with Disabilities Education Act.  Deýnitions are 
helpful tools provided by the legislature to better understand which youth are considered to 
have a particular disability.  This list is not exhaustive, and other disabilities are listed in 20 
U.S.C.S. Ä1401.276

A learning disability is a disorder in youth of average or above average intelligence that 
affects one or more of the basic psychological processes involved in understanding or using 
language and manifests itself as difýculties in listening, thinking, speaking, reading, writing, 
spelling, and the ability to do math.277

A Serious Emotional Disturbance is a condition exhibited by one or more of the following 
characteristics over a long period of time and to a marked degree that adversely affects the 
youthôs educational performance: (1) an inability to learn that is not attributable to intellectual, 
sensory, or health factors; (2) an inability to build or maintain satisfactory interpersonal 
relationships with peers and teachers; (3) inappropriate types of behavior or feelings under 
normal circumstances; (4) pervasive, chronic unhappiness or depression; (5) tendency to 
develop physical symptoms or fears associated with personal or school problems. It should 
be noted that SED does not include youth who are simply socially maladjusted.278  

ADD/ADHD is an educational handicap caused by substantial inability to pay attention, 
impulsivity (making a series of unpremeditated decisions with poor outcomes), distractibility, 
and/or hyperactivity that interferes with developmentally appropriate social or academic 
functioning.279  ADD/ADHD is covered under the IDEA in the ñOther Health Impairmentsò 
provision in cases where the condition is a chronic or acute health problem that results 
in heightened alertness to environmental stimuli that causes the youth to have a limited 
alertness with respect to the environment.280

Mental retardation is a disability resulting from the interaction between the limitations in 
capacity (intelligence and adaptive skills) and the demands of the environment.281  Georgia 
statutes deýne a mentally retarded person as ñhaving signiýcantly sub-average general 
intellectual functioning existing concurrently with deýcits in adaptive behavior and originating 
in the developmental period.ò 282



Language and speech disorders involve difýculty in understanding or using spoken language 
resulting from one or more of the following: (1) articulation disorder; (2) abnormal voice 
characterized by persistent, defective voice quality, pitch or loudness; (3) þuency difýculty; (4) 
inappropriate or inadequate acquisition, comprehension, or expression of spoken language; 
or (5) hearing loss.283

This catchall provision incorporates youth who have limited strength, vitality, or alertness 
due to chronic or acute health problems, such as a heart condition, tuberculosis, rheumatic 
fever, asthma, sickle cell anemia, hemophilia, epilepsy, lead poisoning, leukemia, nephritis, 
or diabetes that adversely affects the youthôs educational performance.284

Research states that learning disabilities and emotional disturbances are the most common 
types of disabilities among youth in correctional facilities.285

Under the Georgia Code, each local school board is required to have disciplinary policies 
adopted under the ñstudent code of conduct.ò286 The policies are required to be age appropriate 
and include a progressive discipline process.287 The code of conduct must be distributed to 
each student upon enrollment.288 The local school board determines the disciplinary action 
that will be taken for violation of the code of conduct.289 

Students facing school disciplinary action have the right to notice, a hearing, legal 
representation, and to present and respond to evidence during a tribunal hearing.290 
The disciplinary tribunal may make determinations of short-term suspension, long-term 
suspension or expulsion.291 Youth may appeal within twenty days of the decision of the 
tribunal to the local school board.292

Schools have the authority to refuse enrollment or to re-enroll any student who has been 
adjudicated with a felony.293 The school board also has the authority to allow denied youth to 
enroll in alternative schools.294 Should a student try to enroll in another school system, the 
new school system has the authority to honor the disciplinary orders of the original school 
and refuse enrollment.295

a) Expulsion Policy for Students Bringing Weapons to School

Each local school board must establish a policy requiring at least a one-year expulsion 
of any student who brings a weapon to school. 296 The school board has the authority to 
modify expulsion on a case-by-case basis. This includes placing a student in an alternative 
educational setting.

b) Disciplinary Policy for Students Committing Physical Acts of 
Violence Against a School Ofýcial or Employee

Georgia also has a zero tolerance policy regarding students who commit an act of physical 
violence against a school ofýcial, school employee, or school bus driver.297 ñPhysical 
violenceò is deýned as ñintentionally making physical contact of an insulting or provoking 
nature,ò or ñintentionally making physical contact which causes physical harm to another 
unless...in defense of himself or herself.éò Under this section, upon an occurrence of 
alleged physical violence, a tribunal determines all issues of fact and intent.298  The tribunal 



then makes recommendations to the school board regarding whether and when the student 
may return to public school.  Section 20-2-751.6(c)(1) mandates that a student be expelled 
from the public school system if he or she was found by the tribunal to have committed an 
act of physical violence against a school ofýcial or employee, as described above.  Expulsion 
under this section is permanent, lasting for the remainder of the studentôs eligibility to attend 
public school pursuant to section 20-2-150.299

The school boardôs discretion is speciýcally limited under this section.  The school board 
has discretion to permit a student to attend an alternative school program during the period 
of expulsion.  If no alternative program is available for students found guilty of committing 
violence against a school ofýcial while in kindergarten through sixth grade, the school board 
may, at its discretion, re-enroll the student in the regular public school program.  Similarly, if 
the student found to have committed the act of physical violence is in kindergarten through 
eighth grade at the time of the offense, then the local school board may, at its discretion, 
allow the student to reenroll in the public school system for grades nine through twelve. This 
discretion does not explicitly extend to students in grades nine through twelve found to have 
committed an act of physical violence against a school employee.

c) Disrupting Public Schools

Georgia Code section 20-2-1181300 makes it ñunlawful for any person to disrupt or interfere 
with the operation of any public school.ò  The statute proscribes that it is a high and aggravated 
misdemeanor to commit such an offense.

The statute directly contributes to the criminalization of youth because it requires that 
those found to have disrupted the operation of a public school, be charged with a high and 
aggravated misdemeanor. Rather than giving school administrators the authority to discipline 
the disrupting students within the school setting, section 20-2-1181 facilitates the removal of 
misbehaving students from the schools and leaves them in the hands of law enforcement 
agencies. Additionally, this statute is very broad and does not deýne ñdisrupt,ò ñinterfere,ò or 
ñoperation,ò as used in the statute, so as to limit its scope. As worded, this section may act as 
a fall-back provision or a tack-on charge for school administrators to use loosely.

a) Housing Authorities

Housing authorities are governed by O.C.G.A. section 8-3-1, also known as the ñHousing 
Authorities Law.ò301  Housing authorities exist in all counties, as well as in some cities ï i.e. 
Atlanta Housing Authority.  The purpose of a housing authority is to provide affordable, decent, 
safe and sanitary urban or rural dwellings, apartments, or other living accommodations for 
persons of low income.302  The applicable housing authority determines whether a particular 
family/person meets the ñlow incomeò standard.303  Additionally, the housing authority is 
responsible for the administration of public housing and in some counties the Housing Choice 
voucher program.  

Legally, the housing authority has the power to prohibit any person reasonably suspected of 
committing a criminal act on the premises, who is not a resident, from entering, loitering or 
remaining on the land.304  The housing authority is also subject to the Fair Housing Act (FHA), 
which prohibits discrimination in the sale or rental of dwellings based on an individualôs race, 
color, religion, sex, disability, handicap, familial status, or national origin.305  Importantly, 



ñdisabilityò does not include alcoholism or drug addiction under the FHA.306  The statute of 
limitations on a discriminatory housing complaint is one year. 307 

b) Public Housing

Public housing is funded and governed by federal law and regulations but built and operated 
by cities.  Under the public housing scheme, rent is based primarily on family size and income. 
The legal issues involved in public housing generally relate to leases and eviction. Although 
the housing authority sets a minimum rent requirement that must be paid regardless of 
income, a tenant can apply for an exemption.  Once an exemption is requested, the minimum 
rent payment is suspended until the Public Housing Authority (PHA) makes a decision.  A 
tenant cannot be evicted for nonpayment of rent during the 90 days pending a decision, even 
if the exemption is ultimately not granted.  Furthermore, an eviction must be ýled in court 
(also known as a dispossessory warrant).  As to notice, PHA can terminate a lease with 14 
days notice for failure to pay rent and with 30 days notice for a lease violation.  A tenant is 
entitled to ýle a formal complaint through a grievance procedure, as outlined by the PHA.  

   c) Housing Choice Program (Formerly Section 8)

Housing Choice is a rental assistance program administered primarily by the Georgia 
Department of Community Affairs (DCA), but in a few localities, by the local housing authority.  
The program is funded entirely by the US Department of Housing and Urban Development. 
The Housing Choice Voucher Program operates by providing direct subsidy rent payments 
to qualiýed landlords for tenants participating in the program. Program participants normally 
pay approximately 30 percent of their adjusted income toward rent. The landlordôs subsidy 
is paid monthly by the DCA and normally consists of the difference between the gross rent, 
which includes an allowance for tenant paid utilities, and 30 percent of the tenantôs adjusted 
income. 

A potential tenant must apply for Housing Choice rental vouchers.  If it is found that he/she is 
not eligible, then he/she is entitled to an informal review of that determination.  

There is a list of local resources in the appendix.

 a) Medicaid 

Medicaid is a medical assistance program designed to help people obtain medical care who 
would not otherwise be able to afford it.  If a patient is eligible, Medicaid pays participating 
doctors, pharmacies, hospitals, or other providers.  Among other groups, youth under 18 and 
pregnant girls/women are eligible to apply for Medicaid.  The client may apply on his/her own 
behalf if he/she is living on his/her own.  Additionally, if the client is pregnant, she may be 
eligible for immediate coverage, as opposed to waiting through the application process. 

 b) Application Process 

Typically, the juvenileôs parents can apply for Medicaid at any Georgia Division of Family 
and Children Services (DFCS) ofýce, local health department, or Social Security ofýce.

If your client is pregnant, she can contact her local health department, primary health care 
center, or hospital and if eligible, receive a certiýcation form that day in order to obtain 



immediate pre-natal care.

Right From the Start Medicaid (RSM) ï As part of the Medicaid program, RSM is an 
outreach project that has workers available to take applications early in the morning, in the 
evening and on weekends.  For more information call 1-800-809-7276.

 c) Medicaid Rights and Responsibilities

If the client is receiving Medicaid, it may be helpful to be familiar with the rights and 
responsibilities that govern the program.

Again, the role as defense counsel is to ensure that, if necessary, the dispositional plan 
includes getting the client on Medicaid, and determining whether certain needs or programs 
ordered by the court are covered.

 Medicaid recipients have a right to:

Timely and adequate notice in writing before any action is taken to 
terminate eligibility.

A fair hearing if the recipient disagrees with a decision regarding eligibility 
or if medical needs are not properly being served.  

       NOTE: In order to continue receiving services during the appeal, the 
recipient must request a hearing within 10 days from the date of the notice.

Fair treatment.  An applicant cannot be denied eligibility based on race, 
age, sex, handicap, national origin, or political/religious beliefs.

Medicaid recipients have a responsibility to:

Provide true and complete information about their circumstances.

Report changes in circumstances.

Give a right to payment to the State of Georgia if they receive any other 
type of health insurance or other health-related payment.

d) Early & Periodic Screening, Diagnosis, and Treatment Service 
(EPSDT Medicaid Beneýts)

EPSDT is the federal law under the Medicaid Act that requires states to cover comprehensive 
services to children receiving Medicaid up to age 21. 308  Thus, all children under age 21 and 



Medicaid eligible are covered under EPSDT.  Services include:  age appropriate screenings, 
immunizations, follow-up diagnostic services for conditions identiýed in the screens, and 
ñmedically necessaryò treatment services (as deýned by the health care provider).  

Speciýc Adolescent Services

For adolescents, EPSDT requires the provision of services needed to treat any identiýed 
physical or mental health problem.  Thus, EPSDT can be a mechanism for the client to obtain 
needed counseling and/or behavioral health services.

e) Non-Medicaid Healthcare Assistance

PeachCare 

Under the Balanced Budget Act of 1997, the federal government created and funded a 
new childrenôs health insurance program, State Childrenôs Health Insurance Plan (SCHIP), 
that enabled states to initiate and/or expand health insurance coverage for uninsured 
children.  In Georgia, the state created ñPeachCare for Kidsò ï a health insurance program 
designed to cover children whose family income is too high to be eligible for Medicaid, but 
nonetheless lack health insurance coverage due to low income.  PeachCare is available for 
eligible children under age 19, and therefore, may be a viable option for an uninsured client.  
For more information, please call 1-877-427-3224.  There is an online application at http:
//www.peachcare.org.

Georgia Partnership for Caring Foundation (GPCF)

GPCF is a private non-proýt that provides non-emergency health care services to low 
income uninsured Georgians through a network of voluntary providers.  There is no age or 
citizenship requirement for services.  If the client has a medical need and is not covered by 
health insurance, he/she may be eligible for a donated visit to a primary care provider upon 
application.  For more information please call 1-800-982-4723 or visit www.gacares.org.  

f) Temporary Assistance to Needy Families (TANF) 

General Overview

TANF is the Georgia State Plan to implement changes in public assistance (welfare) mandated 
by the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 (P.L. 104-
193) signed into law on August 22, 1996.  P.L. 104-193 converted Aid to Families with 
Dependent Children (AFDC), the federal cash assistance program to low-income families, 
into block grant funds to be administered by the states.  TANF provisions include a lifetime 
limit for receipt of assistance, stringent work requirements, and strict eligibility guidelines.  
Juvenile court professionals must be aware of the changes in public beneýts arising from 
TANF because resources traditionally accessed in juvenile court proceedings may no longer 
be available, and will certainly be limited.  Additionally, there is a possibility that parents or 
caretakers may be referred to a Neglect Prevention Unit to assess potential risks to children 
from a failure to achieve self-sufýciency within mandated time limits.

There is a lifetime cap on TANF assistance of 48 months, but a recipient may apply for a 
hardship extension.  Federal law puts a cap at 60 months for an extension.  TANF recipients 
are also eligible for ñsupport servicesò including, but not limited to childcare, transportation 
allowances, Medicaid, mental health services, occupational licensing fees, testing fees, 
uniforms, vision, and dental care.  Once a recipient becomes ineligible for TANF due to 



employment, the TANF to Work Support Payment (TWSP) kicks in.  Under TWSP, the 
recipient receives a lump sum payment allowance for transportation and other expenses 
that are needed to accept or keep a job.  This lump sum payment is provided once every 12 
months. 

How TANF Applies to Juveniles

If the juvenile client has a child, he/she is eligible for TANF beneýts only if he/she and the child 
are living with a parent, legal guardian, another relative, or in a supportive living arrangement, 
unless the DHR has determined that it may be detrimental to the youth or parent to impose 
this requirement.  Furthermore, teenage parents are also required to attend school, or other 
equivalent training program, and obtain passing grades.  The Second Chance Homes program 
is available to minor parents and their children who receive TANF or whose household income 
falls below or equals 100% of the federal poverty limit.  This program provides alternative 
living arrangements and 24-hour supervision in a structured environment for minor parents 
and their children.  Other services include childcare, education, training in parenting skills, 
and family planning services.  

Furthermore, if the client is a non-custodial father of a youth receiving TANF, then he is eligible 
to participate in the Fatherhood Initiative, which was created by the Ofýce of Child Support 
Enforcement.  This program encourages greater involvement by fathers in the lives of their 
children and provides job training, counseling, and other support services.  

Another important aspect of TANF that applies to juveniles is the provision of mental health 
services for youth with serious mental health illnesses.  These services include evaluation 
and diagnosis, individual/group/family therapy, and day treatment programs that teach work-
related skills, and daily living skills.  Services are obtained through a network of providers, 
including community service boards, and boards of health and private agencies.  Therefore, 
if you think that the client is in need of a mental health evaluation but has no other resources 
(Medicaid or private insurance) to obtain one, then this may be a good option to pursue if 
he/she and his/her family are receiving TANF beneýts.  

Under Georgia law, the minimum age for employment is 12 years of age.309  One exception to 
this minimum age requirement is if a minor under age 12 works for his/her parent or a person 
standing in the place of his/her parent.310  Furthermore, the age requirement does not apply to 
the employment of a minor in agriculture or domestic service in private homes.311  If a minor is 
between the ages of 12 ï 16, he/she must obtain an employment certiýcate issued by his/her 
school superintendent.312  Additionally, Georgia law sets out certain restrictions for working 
minors.  For example, minors under age 16 may not work in a ñhazardousò or ñdangerousò 
workplace environment.313  Georgia law also sets out working hour limitations for minors.  
Minors under age 16 are not permitted to work during regular school hours, nor are they 
permitted to work between the hours of 9:00 p.m. and 6:00 a.m.314 Finally, minors may not 
work more than four hours on any school day, eight hours on a non-school day, or forty hours 
in any one week.315  For more detailed legal information, youth labor law is governed by Title 
39, Chapter 2 of the Georgia Code.  Additionally, the Georgia Department of Labor website 
has helpful and informative information broken down in a user-friendly fashion.316  

It may be in the clientôs best interest to ýnd employment.  Sometimes a job will occupy his/her 
time and minimize the likelihood of further court involvement. Employment will look good to 
the judge at disposition, and can help to pay restitution if necessary.  Whatever the reason, 



there are many places for teens to look for a part-time job.  If the client seeks a job, it is 
important to counsel the client about the obligations, responsibilities, and general etiquette 
involved with employment.  Stress to the client that he/she needs to show up to work on time, 
dress appropriately, and treat co-workers and supervisors with respect.  

Suggest to the client that he/she ýnd a volunteer position in an area that interests 
him/her.  Not only does volunteer work look great to a judge at disposition, but it 
could also lead to a paid position for the client down the road.  

Fast food restaurants, grocery stores, malls, and movie theatres are also great 
places for clients to look for part-time employment.  These types of employers are 
generally responsive to the needs and circumstances of part-time teen workers 
because teenagers are often an important component of their workforce.  

Once the client has identiýed a potential place of employment, it is important to 
ensure that he/she understands the application process.  For many youth, this 
is their ýrst contact with the ñwork world.ò  They often do not understand the 
importance of ýlling out an application even if a particular employer is not hiring 
at the time.  Stress to the client that he/she ýll out an employment application and 
turn it in even if the employer says that they are not currently hiring.  Emphasize 
the need for follow through with a potential employer and to wear appropriate 
attire when applying.

Georgia law deýnes family violence to include 

ñany felony or commission of battery, simple battery, simple assault, assault, stalking, 
criminal damage to property, unlawful restraint, or criminal trespass between past 
or present spouses, persons who are the parents of the same youth, parents and 
children, stepparents and stepchildren, foster parents and foster children, or other 
persons living or formerly living in the same household.ò317 

Furthermore, parents, guardians, and other persons having immediate charge or custody of 
a youth under age 18 commit cruelty to children in the ýrst degree ñwhen such person willfully 
deprives the youth of necessary sustenance to the extent that the youthôs health or well-
being is jeopardized.ò318 Any adult who knowingly and willingly contributes to the delinquency, 
unruliness, or deprivation of a minor is guilty of a crime.319 

Family violence, abuse, and neglect are often the instigating facts in a delinquency case.  
There may be a need to ask the court to appoint a guardian ad litem to investigate the home 
and social conditions there.  Although it may ultimately be in the clientôs best interests, refrain 
from the urge to immediately call DFCS to investigate the home and the family, as you cannot 
betray attorney-client privilege nor jeopardize the clientôs trust in you and the process.  Also, 



be careful not to take on the role of being the clientôs parent. 

During the course of representation of juveniles, attorneys are likely to encounter a client 
who is pregnant. Therefore, it is important to understand the law in this area in order to 
appropriately counsel the client, if necessary. 

Girls of any age may consent to medical procedures or treatment in connection with pregnancy, 
prevention of pregnancy, or childbirth.320 Consent is limited, by whether the treatment being 
offered is in fact being given in conjunction with pregnancy or childbirth.321 Under the Parental 
Notiýcation Act a pregnant un-emancipated minor must comply with certain requirements in 
order to obtain an abortion. 322 An un-emancipated minor must provide a statement signed by 
her parent or guardian stating that such person has been notiýed of the pending abortion of 
such minor.323 Alternative methods of notiýcation include the physician providing twenty-four 
hours actual notice of the pending abortion and its location to the parent or guardian or by 
providing written notice of the pending abortion and the address of the place where it is to be 
performed. The abortion may then be performed twenty-four hours after delivery of notice.324  

In the event that the client wants to by-pass the parental notiýcation requirement, the Act 
provides for a procedure by which the juvenile can petition the court for a waiver of the 
parental notiýcation requirement.325 The court must determine whether the juvenile is mature 
enough to make a decision concerning an abortion by herself, without a parent involved.  
These hearings are conýdential.326  The youth can get a volunteer attorney to represent her 
at these hearings.   

Adolescence is a time when many young people experiment with drugs and alcohol.  For some 
youth this experimentation may lead to a serious problem that leads to their involvement with 
the court system.  According to a study by the National Institute of Justiceôs Arrestee Drug 
Abuse Monitoring Program in the year 2001, juvenile drug arrests represented 8.9% of all 
arrests of individuals under age 18.  Even for youth who were not detained speciýcally on 
drug charges, drugs often play a destructive role in their lives.  

It is worthwhile to be mindful of indications that the client has a substance abuse problem.  
Because it is unlikely that an attorney will have a long-standing daily relationship with the 
client that would enable monitoring of his/her habits and behavior more closely, it is important 
to speak to someone who may have knowledge of the clientôs drug use if there is suspicion of 
a drug problem that could affect disposition.  Although the signs vary from person to person, 
some indicators to look out for and/or ask about include:



Drug or alcohol related charges.

A series of positive drug screens.

Withdrawal symptoms while in detention.

Possession of drug paraphernalia.

Extreme behavioral þuctuations/moodiness not otherwise explained.

Inability to sit still ï not otherwise explained.

The smell of drugs/alcohol on the clientôs breath/body/clothes.

Red eyes ï pupils larger or smaller than normal.

Slurred, incoherent speech.

Unexplained need for money ï perhaps even stealing.

Please note that although this list is neither exhaustive nor deýnitive, it can serve as a guide 
to the ñtypesò of signs to look for.  

If there is knowledge or suspicion that the client has a drug or alcohol abuse problem, consider 
asking him/her if drug rehabilitation treatment is a desired or acceptable option, particularly 
if it would mean not getting ñlocked up.ò Disposition for a juvenile adjudicated delinquent on 
drug charges, or a probation violation involving drug allegations, should address several 
issues, including: 1) does the juvenile need inpatient or outpatient treatment; 2) is the juvenile 
simply being a delinquent and/or rebellious teenager; and 3) are drugs being used to self 
medicate a mental illness. Work with the client to develop a disposition plan that addresses 
the treatment needs in a manner that is acceptable to the client.



 A. Senate Bill 440 / Automatic Transfer Statute
Georgiaôs automatic transfer statute was enacted into law in 1994 under Senate Bill 440 
(SB440) or the ñSeven Deadly Sinsò law.327  This law gives the superior court exclusive 
jurisdiction over any youth 13 to 17 years of age who is alleged to have committed any of 
the following offenses:

Murder;

Voluntary manslaughter;

Rape;

Aggravated sodomy;

Aggravated child molestation;

Aggravated sexual battery; or

Armed robbery if committed with a ýrearm.328

However, the law does provide for transfer down to juvenile court under a few circumstances.  
Prior to indictment, the District Attorney may decline to prosecute in superior court and then 
must ýle a petition in juvenile court.329 Any case transferred by the District Attorney in this 
manner is subject to disposition under the provisions of the designated felony statute. 330 This 
creates the potential for commitment up to ýve years in the custody of the Department of 
Juvenile Justice.331 

The superior court may also transfer a case down to juvenile court, after indictment and a 
hearing, if the juvenile is alleged to have committed an act, which is not punishable by loss 
of life, imprisonment for life without possibility of parole, or conýnement for life in a penal 
institution.332  However, the State of Georgia can appeal this transfer.333  

The superior court may also transfer a case down to the juvenile court for disposition if the 
youth is convicted of a lesser-included offense not included in the above list.334 Do everything 
possible to get the juvenileôs case transferred back to juvenile court and disposed of there.  

 B. Transfer Hearing
Another way a juvenile may also fall under the jurisdiction of the superior court is by a transfer 
of his/her case by the juvenile court. The juvenile court has discretion to transfer jurisdiction of 
cases to superior court after holding a transfer hearing and making required ýndings of fact.335 
Under Georgia law, a distinction is made between when a juvenile court  transfer a case 
to superior court and when it  transfer a case to superior court. An order of transfer to 
Superior Court is appealable as a ýnal order.

The juvenile court may transfer a case, after a hearing, if there are reasonable grounds 
to believe the youth, either ýfteen at the time of a delinquent offense, or not younger than 
thirteen when committing a delinquent offense punishable by loss of life or conýnement for 
life, and the interests of the youth and the community require the transfer.336

A case must be transferred to superior court, after a hearing believes there are reasonable 
grounds to believe a youth at least fourteen years of age who was conýned at a YDC allegedly 



committed murder, voluntary manslaughter, aggravated assault, or aggravated battery.337

If a youth is alleged to have committed a designated felony act of burglary, and the juvenile 
has been found to have committed burglary on three separate prior occasions, then the 
juvenile court must hold a transfer hearing.338  If at the transfer hearing, the juvenile court 
ýnds reasonable grounds to believe that the juvenile committed the act of burglary, then the 
court must transfer the case to superior court.339 

C. The Eight Determinative Factors for Transfer ï Kent v. U.S.

In 1966 in Kent v. United States  the United States Supreme Court outlined eight 
determinative factors for a juvenile court to consider when deciding whether to waive 
juvenile court jurisdiction and transfer jurisdiction to adult court.341  In Georgia, these are 
the factors to be weighed by the juvenile court when deciding whether ñthe interests of the 
youth and the community require that the youth be placed under legal restraint and the 
transfer be made.ò342

According to the Supreme Court, the eight determinative factors the juvenile court 
should consider are the following:

The seriousness of the alleged offense to the community and whether the 
protection of the community requires waiver.

Whether the alleged offense was committed in an aggressive, violent, 
premeditated, or willful manner.

Whether the alleged offense was against persons or against property, greater 
weight being given to offenses against persons, especially if personal injury 
resulted.

The prosecutive merit of the complaint.

The desirability of trial and disposition of the entire offense in one court when 
the juvenileôs associates in the alleged offense are adults who will be charged 
with a crime.

The sophistication and maturity of the juvenile as determined by consideration 
of his home, environmental situation, emotional attitude, and pattern of living.

The record and previous history of the juvenile.

The prospects for adequate protection of the public and the likelihood of 
reasonable rehabilitation of the juvenile (if found to have committed the 
alleged offense) by the use of procedures, services, and facilities currently 
available to the juvenile court.343



Although not all factors will necessarily be present in each individual case, it is important 
to be aware of all the factors a judge will consider as it relates to the client and his/her 
situation in order to effectively strategize and intelligently argue why the client should not be 
transferred in accordance with these factors.





A. Adjudication
The adjudicatory hearing is the trial in juvenile court. These trials are bench trials. There are 
no jury trials in juvenile court. The adjudicatory hearing is the opportunity to present legal 
defense. Always be concerned with preserving the record for a possible appeal.

Youth who have gone through the intake process often enter an early admission. At the 
initial client interview, discuss the elements of the offense and make him/her aware that the 
standard of proof is beyond a reasonable doubt.344 Explain the difference between guilty and 
not guilty and what it means to admit or deny the charges. The youth should also have a 
clear understanding of the disposition powers of the court and possible outcomes for his/her 
case.

Although, a good deal of juvenile court motion practice takes place during hearings, it is 
good practice to ýle pre-adjudication written motions.345 This maintains the expedited nature 
of the delinquency system. Pre-trial written motions can alert the court to issues related to 
competency, discovery, or even factors related to the theory of the case. Pre-trial motions 
also expedite the process when evaluations of the client are needed. Finally, pre-trial motions 
build the clientôs case for appeal, if it is necessary.  

Each party has the right to sequester the witnesses.346 Invoke the rule of sequestration at the 
beginning of the hearing to prevent having the testimony of one witness affect that of others, 
and to prohibit witness communication outside of the courtroom.347 Attempt to ensure that 
witnesses do not revisit the speciýcs of the case and their testimony while waiting to testify. 
Usually, the court allows at least one parent to remain with the client during the course of the 
trial even if they will offer testimony. However, parents are not parties to delinquency or unruly 
proceedings and the client may request that they not be present in the courtroom.

A case may be informally adjusted during the court intake process, preventing the case 
from reaching an adjudicatory phase.348 Even after the petition has been ýled, a motion to 
informally adjust the case may be made by either party.349 The court may informally adjust the 
case if the alleged delinquent act is not of a serious nature, appears amenable to informal 
handling, or is an unruly act and it best suits the needs of the youth and the public. 350

Opening statements rarely occur in juvenile court. However, they are an excellent 
opportunity for defense attorneys to gain control of the courtroom and present the theme of 
the case and their best facts. A theme captures the essence of the case in a few lines.

Take special care to prepare witnesses who are themselves juveniles.  Explain to the client 
what an oath means and go over his/her testimony until the client can adequately answer 
defense questions on the stand.  Practice cross-examination so he/she has a feel for what 
it is like. Tell the client to count to three and then answer the question, whether on cross 



or direct. This gives him/her a brief moment to really think about the question and his/her 
answer. It also provides an opportunity for objections when necessary.

Do not try to get a young witness to speak like an adult; let him/her speak in his/her normal 
tone, voice, and character ï anything else will appear rehearsed and false.  Often a juvenileôs 
manner of testifying will indicate to the judge the reality of the circumstances under which 
your client was charged and can be helpful in getting an acquittal.

Just as in superior court, remind the court of the prosecutionôs burden of proof. Review the 
favorable evidence. This is the last chance during trial to review the defense theme and 
to present the client in a favorable light.  Remember to direct the closing statement to the 
fact ýnder who is the judge AND jury, so to speak.  There is no need to elaborate on typical 
closing argument rhetoric, as there will not be a jury present.

B. Disposition
This hearing, which occurs after a juvenile has been adjudicated delinquent or unruly, is to 
determine if a youth is in need of treatment, rehabilitation, or supervision.351 This is a critical 
hearing for the client and requires good advocacy.  Although disposition can immediately 
follow adjudication, it can also be scheduled at a later date if any party so requests or the 
judge so orders. 352 

A good advocate will assist a youth who is not detained with opportunities to take steps on his/
her own to demonstrate rehabilitation, while investigating appropriate disposition outcomes 
or alternatives to detention. As explained earlier, if a youth is detained and disposition is 
scheduled for a later date, it must be within 30 days of the adjudicatory hearing.353 If the 
youth is detained prior to adjudication it would be best to come to trial prepared to proceed 
into disposition to lessen the length of time the client spends in detention. If the client is not 
in detention, it may be useful to schedule disposition within a reasonable time to allow for 
reports and investigation.354 

Evidence & Reports

The rules of evidence do not apply to disposition hearings, so all information that is deemed 
helpful may be relied upon to the extent of its probative value.355 However, the parties may 
review written reports, and individuals making reports may be cross-examined.356 

Prior to the disposition, the court can direct the probation ofýcer or other designee to prepare 
a written social study report on the youth and his/her family, the household environment, and 
other matters relevant to disposition.357 A good advocate will not rely exclusively on this report 
but will do his/her own investigation and report. During the pendency of any proceeding, the 
court may also order that a youth be examined by a physician or psychologist to determine 
whether there is a mental illness or a developmental disability.358 Prior to disposition, attempt 
to locate programs and services that the client will be willing to participate in and will address 
anticipated concerns of the court.

On the application of a party or on the courtôs own motion, the court may issue a protective 
order, restraining order, or otherwise control the conduct of a parent, guardian, or other person 
in relation to an order of disposition.359 The protective orders may be enforced by contempt of 



court.360 Some of the requirements of the protective order may require the person to:

Abstain from offensive conduct against the youth;361

Give proper attention to the care of the home;362

Cooperate in good faith with the agency or association to which the youth is 
referred;363

Refrain from acts or omissions that tend to make the home improper for the 
youth;364

Ensure the youth attends school;365

Participate in counseling or treatment; and 366 

Enter a substance abuse program. 367

During the disposition hearing, present the court with the person behind the conduct. 
Subpoena family members, teachers, friends, potential mentors and anyone who can speak 
positively about the client to testify at disposition. If possible, demonstrate to the court that 
the client has support within the community. Present the court with people who can explain 
who the client is and may assist with dispositional planning and avoidance of detention for 
the client. Also obtain supplemental records of the client such as report cards and letters from 
coaches, teachers, or faith related persons. If the client would like to express his/her remorse 
prepare him/her to communicate to the judge. Having the client write the judge a letter could 
also be helpful.

If not done prior to disposition, the court may order a study and report on the youthôs condition 
if anyone suspects the youth has a mental illness or a developmental disability.368 Further, 
the court shall make a determination of disability according to 20 U.S.C. ÄÄ 1401(a)(1) and 
1401(a)(15).369 If there is a school IEP, it must be made part of the record at disposition.370

If the court ýnds a youth does not need treatment, rehabilitation, or supervision, it shall 
dismiss the proceedings and release the youth from detention or any restriction previously 
imposed.371 If a youth is adjudicated delinquent and found in need of treatment, rehabilitation, 
or supervision, the court has several available disposition powers that are not limited to but 
include detention and probation.372 See page 25 for a complete list of the disposition powers 
of the court.

If a youth is adjudicated unruly, the court may order any of the disposition options discussed 
on page 25. However, as stated above, a youth may not be committed to the Department of 
Juvenile Justice unless the court expressly ýnds that the youth is not amenable to treatment 
or rehabilitation in the community.373

If a youth is adjudicated delinquent for a designated felony, the court may order restrictive 
custody.374 This includes a ýve-year commitment to the Department of Juvenile Justice, with 
at least one year being served at a YDC.  In addition, the youthôs school is given a copy of the 
courtôs ýndings, and the youth is subject to ýngerprinting and photographing requirements as 
if he/she were an adult. 375



Ä Living Arrangements

Ä Psychological Assessment or Treatment

Ä Counseling

Ä Community Service

Ä Positive Relations with Law Enforcement

Ä Restitution

Ä Symbolic Restitution

Ä Education

Ä Vocational Training

Ä Employment

Ä Community Advocate/Third Party Monitor

Ä Relinquishing a Right/Sacriýcing Freedom

Ä Special Considerations

Ä Letters of Support and Recommendation

Consider where and with whom the client is living. If the complainant is the parent and/or the 
client has þed his legal abode, evaluate alternate living arrangements. The client may have 
interest in living with other family members or relatives. It would be prudent to visit or have 
an evaluation of the proposed home performed in advance. There may also be a need to 
ask for a guardian ad litem to investigate whether alternative living arrangements would be 
appropriate.

The reasons behind delinquent or unruly behavior are numerous. Many youth have 
unidentiýed mental health or other needs for which they have not received treatment. The 



initial step for such youth is a mental health or substance abuse evaluation. Having an 
evaluation may also assist the client with identifying the reasons behind the actions that led 
to involvement with the court. 

After evaluation, the client may be willing to receive mental health and/or family counseling 
for the identiýed needs. It may also be beneýcial to the client and the family to engage in 
counseling. Identify the program the client is willing to attend, ensure enrollment, and exactly 
what will be expected of the client during the program. 

Some clients may be too young to ýnd a job, but unpaid work or volunteer assistance to a 
community agency, church, school, or law enforcement agency may constitute genuine ñpay 
backò for an injury or damage. Community service may offer the juvenile a positive experience 
while assuring supervision for the time that is involved. Community service may also serve 
as a meaningful demonstration of restorative justice by any client, regardless of his/her age, 
to the court. 

For some youth their experience and knowledge of law enforcement is negative and it would 
be beneýcial for them to witness or experience law enforcement from a different perspective. 
Some police or sheriff ofýces have established mentoring or community policing programs. If 
there is no speciýc program in the county, approach an agency and inquire about interest in 
identifying a way to acquaint the youth with the positive aspects of policing.

This would involve payment of the victimôs monetary loss in order to compensate for damages 
or ýnancial loss suffered as a result of the juvenile offenderôs delinquent activity. It can be 
limited by the juvenileôs ability to legally obtain an income. An order of restitution should be 
drawn so as to have a restorative impact on the youth and the victim. Carefully consider the 
ability of the client or his/her family to make restitution, especially if the client is indigent.

At times the client and his/her family may not be ýnancially capable of providing monetary 
restitution. When this occurs the youth may be able to offer some other form of restitution 
to compensate society rather than the individual victim. Symbolic restitution may be made 
to any individual or group who may have suffered an indirect ýnancial expense due to the 
juvenile offenderôs behavior, or to a charitable organization. The form of symbolic restitution 
can vary and can include community service.



In most cases, the court will require the client to complete some form of education. It is useful 
to demonstrate the clientôs willingness to pursue this end. The plan might include continuation 
of current schooling, enrollment in GED courses, special education classes, or vocational 
training. For many youth with legal problems, learning or other disabilities are factors which 
have never been addressed. Remember that under the Individuals with Disabilities Education 
Act (IDEA), juveniles have a right to appropriate educational and remedial services.377 

Vocational training is another form of education that can prepare the client for his/her adult 
life. It is also a good use of the clientôs time and demonstrates to the court the clientôs 
improved decision-making skills and plans for the future. When a vocational opportunity 
is not immediately available, appropriate, or not of interest to the client, try suggesting an 
apprenticeship or mentoring.

If the client is not enrolled in school and is of legal age to work, it is a good use of their time 
to seek employment. Employment is a good way to demonstrate the clientôs role as part of 
the community and a need to remain in the community. It will be useful to include speciýc 
information about the location of employment, hours of work, duties, and who will supervise 
the client. Most judges, however, will not allow a job to interfere with a youthôs education, and 
will often consider employment as a secondary option in a dispositional hearing. 

A highly recommended, if not essential, component for most youth, this element provides 
individuals in the community to monitor and support the clientôs progress and behavior. 
Properly arranged, a third party monitor can extend supervision beyond that normally 
provided by probation or parole ofýcials. There may be more than one advocate or third 
party monitor. This function may be linked to activities such as employment, counseling, and 
vocational training. Community organizations such as churches and civic organizations may 
contribute to this function. 

The most common form involves ñhouse arrest,ò which need not be linked to electronic 
monitoring.  Other provisions may involve limits upon the use of a car or travel, rigid 
structuring of the clientôs time, restriction on privacy and voluntary submission to searches, 
as well as probation. The provision may require the involvement of the parent/guardian. 
Punishment may also involve having to give up treasured activities such as ýshing, hunting, 
or other sports, and television. 

Defense counsel should incorporate a multifaceted approach to disposition using community 



resources and services. Examples include steps to solve medical needs, transportation 
problems, transferring probation elsewhere (Interstate Compact), obtaining ýnancial 
assistance including public assistance and Medicare beneýts, help with immigration 
problems, or, as previously noted, a program to address developmental disabilities. The role 
of defense counsel often involves identifying and communicating with appropriate social 
service agencies in your clientôs community that can help assist his need for treatment and 
rehabilitation.  It often takes a communityôs vast pool of resources to help one youth.  All 
options should be considered.

A disposition plan needs to provide indications of the support available to the juvenile 
offender in the community as well as the support available from family, friends, employers, 
public ofýcials, and clergy. Care must be taken that letters are consistent with the 
sentencing strategy, including acceptance of responsibility, presented to the court. 

Ä Schedule disposition at a later date than adjudication.

Ä Look for alternatives to detention.

Ä Present the person behind the offense.

Ä Invite friends, family, and mentors.

Ä Motion for a social study report.

Ä Identify the clientôs areas of need and strengths.

Ä Develop a disposition plan based on the need and strengths.

Ä Prepare the client to speak at disposition.





A.  Detention Hearings 
It is crucial to be cognizant of the provisions regarding timing of the hearings because you 
will need to ensure that the client is not unlawfully detained.  According to the Uniform Rules 
for Juvenile Courts in Georgia, if a juvenile who is alleged to have committed a delinquent 
act is detained, then a detention hearing must be held within 72 hours from the moment of 
detention.378  If the 72 hours expires on a weekend or legal holiday, then the hearing must be 
held on the next day which is not a weekend or legal holiday.379  If the client is not detained, 
but is to be further prosecuted then a petition must be ýled with the court within 30 days of his/
her release.380  If after the detention hearing the client is not released, a petition must be ýled 
within 72 hours of the detention hearing.381 If any of the timelines are not met, the complaint 
must be dismissed without prejudice.382

Once a petition is ýled, if the client is in detention, the court must set a date for a hearing on the 
petition not later than 10 days after the ýling of the petition.383  If the client is not in detention, 
then the court has 60 days from the ýling of the petition in which to set a hearing date.384 If any 
of the timelines are not met, the complaint must be dismissed without prejudice.385

If the client is adjudicated delinquent and is detained prior to the disposition hearing, the court 
must conduct the disposition hearing within 30 days of the adjudicatory hearing ñunless the 
court makes and ýles written ýndings of fact explaining the need for the delay.ò386

If the client is suspected to be unruly, then he/she can only be held in a holding facility for 
unruly youth for a period of 12 hours.387 If a parent or guardian has not assumed custody of 
the child at the end of such period, or if the child has not been brought before the juvenile 
court, or if an intake ofýcer has not made a detention decision, the child shall be released 
from custody.388 ñCounties and municipalities are authorized to establish facilities where a 
child who is suspected of being unruly or who is in violation of a curfew may be informally 
detained until the parent or guardian assumes custody of the child.  A child shall not be 
restrained in a cell or other such place apart from other children unless such child engages in 
disruptive or unruly behavior while at the holding facility.ò389  If the client is found to be unruly, 
the court then has the authority to make any disposition it could make for a delinquent youth 
with the exception that if the court orders commitment to DJJ, it must ýrst ýnd that the youth 
ñis not amenable to treatment or rehabilitation.ò390

B.  Detention Procedures 
The Georgia Code governs the facilities in which various juveniles who are before the court 
can be housed.  For instance, if the client is alleged to be delinquent, he/she may only be 
detained in a licensed foster home or other home approved by the court, a facility operated by 
a licensed youth welfare agency, or in a detention home or center speciýcally for delinquent 
youth.391  On the other hand, if the client is alleged to have committed a status offense, such 



as unruliness, and has not been released from custody, he/she may be detained in a licensed 
foster home or other home approved by the court, a facility operated by a licensed youth 
welfare agency, or in a secure juvenile detention facility for not more than 72 hours.392

C.  DJJôs Alternatives to Detention 
The Department of Juvenile Justice has a current policy in place that favors alternatives to 
detention whenever possible.  In order to determine whether a particular juvenile in its custody 
is appropriate for an alternative placement to detention, DJJ administers an assessment 
called the ñDetention Assessment Instrument.ò  The range of alternatives to detention that 
are available can be found in Chapter 14 (Community Corrections) of the Georgia DJJ Policy 
Handbook393, which is discussed in more depth in the next chapter.  



A.  DJJ Policies and Procedures
The following is an overview of some of the DJJ policies and procedures that are most likely 
to impact you as a juvenile defense attorney.  Please keep in mind that these are internal 
agency policies that are subject to change.  Therefore, if you have a question about a 
particular policy, it is advised that you conýrm its current content on the DJJ website.394  

All youth admitted to a DJJ facility will receive a comprehensive physical examination.395  
This examination is to be used by DJJ staff in determining a youthôs medical needs and the 
appropriate course of treatment if necessary.  If a youth is admitted to DJJ and is:

1) Known to have a chronic condition;

2) Complaining of a medical problem upon admission; and/or

3) Taking prescribed medications, 

then the comprehensive physical must be completed within three days of admission.396

If one or more of these three factors are not present, then the physical must be completed 
within seven days of admission.397  Additionally, DJJ staff will provide an HIV test if requested 
by the youth or if clinically indicated.398  Youth have the opportunity to request health services 
daily.399

DJJ must ensure that pharmaceutical services are provided at secure facilities on a 24-hour 
basis in order to ensure the timely dispensing of medications.400  

All youth housed in DJJ secure facilities must be provided with quality behavioral health 
care.401  This will be accomplished by a designated mental health authority dedicated to each 
secure facility.402  Furthermore, decisions by the mental health staff regarding behavioral 
health services shall not be compromised for security reasons.403  Additionally, youth have the 
right to request behavioral health services daily.404

The behavioral health staff must screen each youth entering a DJJ secure facility (no later 
than two hours from the time of admission) for mental health problems and suicide risk 
factors.405

DJJ operates as its own special school district, subject to all applicable rules and regulations 
of the State Board of Education.406  Therefore, youth in DJJ custody are entitled to the same 
opportunity for education that would have been provided to them in a local school system. 
Be aware that academic credit earned from a juvenileôs stay in a DJJ facility is transferable to 
his/her regular school.  It is DJJôs responsibility to ensure that this takes place.


